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VERNMENT AID THROUGH DISTRICT ORGANIZATIONS. 



TUESDAY, MABCH 28, 1916. 

United States Senate, 
Committee on Irrigation and 

Reclamation of Arid Lands, 

Washington, D. C. 

b committee met at 10.40 o'clock a. m. in room 129 ? Senate Office 

Ling, pursuant to call, Senator Harry Lane presiding. 

>sent: Senators Lane (acting chairman), Sheppard, Walsh,. 

;, Sutherland, Borah, and Catron. 

*) present: Senator Miles Poindexter, of Washington; Mr. L. 

ice ; and Mr. O. Laurgaard. 

e Chairman. The committee has been called for the purpose of 

dering the bill (S. 1922) relating to the reclamation of arid, 

irid. swamp, and overflow lands through district organizations, 

uithorizing Government aid therefor, which the clerk will cause 

printed in full in the record. 

f S. 1922, Sixty-fourth Congress, first session.] 

Relating to the reclamation of arid, serai a rid. swamp, and overflow lands through- 
district organizations, and authorizing Government aid therefor. 

it enacted by the House of Representatives of the United States of 
ca in Congress assembled, That the declared purpose of this act Is to 
rage the reclamation of lands under laws enacted to that end by the 
tl States, and to provide for the cooperation of the United States in aid 
or. 

. 2, That whenever any district duly organized under the laws of any 
having for its purpose the irrigating, draining, or diking of lands within 
strict, and being authorized by law to issue its bonds to procure funds for 
rrying out of the purposes of its organization, shall desire the cooperation 
id of the United States, it shall file with the Secretary of the Interior 
and estimates of the work proposed to be done for the reclamation of 
?t lands, and shall make application to have such plans and estimates ex- 
d and approved. The Secretary of the Interior thereupon shall cause an 
nation to be made of the plans and the district project, and, if the same 
be deemed feasible, or shall be so modified as to be feasible, the Secretary 

• Interior may, on behalf of the United States, guarantee the interest on 
to be issued by said district for the purposes aforesaid. 

. 3. That the said district bonds shall run for a period not to exceed 
years, and the interest to be guaranteed shall not exceed four per centum 
mum. and with these limitations each State may prescribe the time and 
er of the payment of the bonds of Its districts. The guaranty upon all 
shall be conditioned that any defaulting Interest shall be paid by the 
rl States; and in case any district shall default in its bond interest and 
Interest shall be paid by the United States under its guaranty, the United 

* shall have all remedies which are given by law to the bondholder, and 
)nds and interest shall be made by law a lien upon all the lands within 
istrict. 
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Sec. 4. That the Secretary of the Interior shall from time to rime, ra use in- 
spection to be made of any work under construction to determine whether the 
work is being carried out in accordance* with the plans submitted. And he may 
make such rules and regulations as may l>e necessary to insure -th^ carrying 
out of the plan approved, and lie is further authorized to approye uiijl. ami all 
acts and to make all rules ami regulations necessary and pro|>er for the^mrposc 
of carrying the provisions of this act into full force and effect. 

Sec. 5. That any irrigation project which has been completed under the pro- 
visions of the reclamation act of June seventeenth, nineteen hundred and two, 
and of acts amendatory of and supplementary thereto, may be organized into 
an irrigation district, and the Secretary of the Interior shall accept in payment 
for work already done and funds advanced upon the project, and for which 
payment has not been made, bonds of the district to run for a period of not 
to exceed forty years, and drawing interest at the rate of four ]>er centum per 
annum. Any irrigation project now under construction under the provisions 
of said reclamation acts may be organized into an irrigation district, and 
bonds as in this section mentioned shall be received by the Secretary of the 
Interior in payment for work already done and funds advanced, ami interest 
on additional bonds sufficient to complete the project may be guaranteed for 
the purpose of sale, as provided in sections two and three of this act, and any 
irrigation project authorized under the provisions of said reclamation acts may 
l>e organized Into an irrigation district and shall be entitled to the rights and 
privileges granted by sections two and three of this act. 



The xVcting Chairman. The chairman is in receipt of a letter 
from the Acting Secretary of the Interior submitting a report upon 
this bill, which is as follows: 

Department of the Interior, 

Washington, March 29, WIG. 

My Dear Senator: Bill S. 1922, referred by you December 18, with request 
for suggestions, has received careful consideration. 

The bill is entitled "A bill relating to the reclamation of arid, scmiarid, 
swamp, and overflow lands through district organizations, and authorizing Gov- 
ernment aid therefor." 

The fundamental proposition of the bill is that, upon an examination by the 
Secretary of the Interior of the plans of reclamation of any irrigation or drain- 
age district organized under the laws of any State, the principal and interest of 
the bonds of such district shall be guaranteed by the United States. 

This involves an important question of policy and would be of far-reaching 
effect. Doubtless the adoption of such a plan would go far toward securing the 
much-desired development of large areas which are now waste lands in many 
parts of the country. It is, of course, well understood that, so far as the arid 
and semiarid lauds are concerned, the income now available under the reclama- 
tion law, and that which may be expected for a number of years, would not per- 
mit a material increase in the area to be reclaimed under projects now laid out. 
It would therefore be desirable to devise a plan for extending the area to be 
reclaimed by irrigation and drainage and to adopt some feasible plan of coop- 
eration with the State and its subordinate agencies. Whether the plan pro- 
posed by this bill would be the best for the purpose, I can not undertake to say, 
as the decision of such a question must necessarily rest with the legislative 
branch. 

If this bill or any similar one is to be passed, it is suggested that considera- 
tion be given to several amendments which would seem to be necessary for 
protecting the interests of the United States in carrying out such a plan. 

In order to clearly define the character of the districts with which the Gov- 
ernment is to deal under this act it is suggested that on page 1 lines 7 and 8 
be amended so as to read as follows, the italicized words being inserted : 

"That whenever any district duly organized under the laws of any St 
as a subordinate agency thereof with taxing power, having for its purpo 

etc. 

The examination of the plans and estimates as proposed in this bill will 
\olve more or less cxitense, and it seems proper that the district should fun 
the necessary funds for that purpose and furthermore the specifications of 
work should be fully set forth for the consideration of the Secretary. I 
therefore suggested that the last clause in lines 2 and 3 shall read as folk 
with the Italicized words inserted: "And shall make application to have s 
'•fans uml estimate* and appropriate specifications rai\\\\\MH\ v\wv\ ^vvwnv' 
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to provide for the payment of such expense by depositing such sum or sums as 
the Secretary of the Interior may deem necessary." 
On page 2, after line 22, insert the following: 

" The Attorney General of the United States, upon request of the Secretary 
of the Interior, shall take such steps as may be necessary to secure the benefit 
of such remedies in the Federal courts of the United States, upon which juris- 
diction for such purpose is hereby conferred, to recover amounts which may 
be due to the United States hereunder, with interest, and to secure the benefit 
of any other remedies which may be available." 
On page 3, at the end of line 6, insert the following: 

"The Secretary of the Interior, through his engineers or inspectors, shall 
have power to compel any change in work being carried on or which has been 
performed to agree with the plans approved by him or the modified plans, 
which he may deem necessary to secure proper construction, and in case of 
failure to comply therewith shall have the power to prevent further construction 
or payment therefor." 

On page 4 strike out all in lines 2 and 3, after the word " and," and insert 
the following: 

"All the provisions of sections 2 and 3 of this act shall be effective as to any 
bonds taken by the United States under this section.'' 
Cordially, yours, 

Andrikus A. Jonks, 

Acting Secretary. 
Hon. M. A. Smith, 

Chairman Committee on Irrigation and 

Reclamation of Arid Lands, 

United States Senate. 

The Acting Chairman. Do you wish to make a statement, Senator 
Jones ? 

Senator Jones. I asked that this meeting be called for the pur- 
pose of considering Senate bill 1922. There are some gentlemen 
here from the West who would like to have an opportunity to be 
heard, and present their reasons for urging the passage of this 
measure. I want to state just briefly what the bill is. 

We all appreciate, I think, the conditions with reference to the 
reclamation of the arid and swamp lands. The reclamation fund 
is small and probably will all be taken up for several years, at any 
rate, in taking care of projects that are under way. So that there 
is not very much hope of being able to get money through the Fed- 
eral Government to develop any new irrigation enterprises. 

Private capital, for some reason, seems to hesitate about going 
into these enterprises. There are large tracts of arid lands in the 
West, and there is water that can be carried to reclaim them if 
capital could be induced to go into it. That is the situation, and 
there does not seem to be very much hope of getting anything done 
along this line unless some way can be devised to induce private 
capital to go into it. 

Some of the gentlemen who are interested in the developments of 
this kind got together and prepared this bill as the best proposition 
that occurred to them to promote development along these lines. 
The title of the bill is " A bill relating to the reclamation of arid, 
semiarid, swamp, and overflow lands through district organizations, 
and authorizing Government aid therefor." 

In brief, it simply provides this: That the United States shall 
guarantee the interest on bonds of irrigation, drainage or diking 
districts organized under State laws. These bonds shall run for a 
period not to exceed 40 years, and the amount of interest ^gsax«s&Rfe&. 
shall not exceed 4 per cent. 
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These districts are organized agencies of the State and the bonds 
are not to be issued until the plans have been submitted to the Sec- 
retary of the Interior and he has approved the same. The con- 
struction of the works will be under his supervision and control in 
case he deems it advisable for the Government to guarantee the in- 
terest on these bonds. 

Then there is also a provision under which any existing irrigation 
project, if it desires to do so, can bring itself under the terms of 
the act. 

Now, that is a summary of the provisions of the bill. I would like 
to have the gentlemen who are here who are especially familiar with 
the needs and what they hope to accomplish under legislation of this 
kind heard by the committee. I will ask Mr. Rice to arrange the 
order in which those who want to be heard may be heard. In other 
words, I will ask him to take charge of the hearing before the 
committee. 

STATEMENT OF MB. L. M. BICE, OF SEATTLE, WASH. 

Mr. Rice. I wish first to put into the record, Mr. Chairman, the 
resolutions which were passed on Saturday before the National 
Ueclamation Conference held in this city. 

The Acting Chairman. You had better state what this confer- 
ence was composed of. 

Mf\ Rice. I will, give the origin of the conference. The first 
conference was held in Seattle with the Washington reclamation 
interests, and there it was decided to call a conference of the west- 
ern reclamation interests in San Francisco. That conference was 
held on the 2d and 3d of December, and they called the national 
coinference which included both swamp and arid-land reclamation. 
The national conference met here recently. I have here a copy 
of the resolutions which were passed by the national conference 
held in this city on Saturday the 25th of this month. I should like 
to have this put into the record. 

The Acting Chairman. They will go in. 

(The resolutions referred to are here printed in full, as follows:) 

We, the undersigned members of the committee on resolutions, duly ap- 
pointed by the National Reclamation Conference, in session at Washington 
City this 25th day of March, 1916, beg to report as follows : 

Early in December, 1015, the Western States Reclamation Conference, 
representing 17 of the Western States, convened in San Francisco, passed res/ 
lutions recommending the Senate and House bills hereinafter referred to, p 
was composed of representatives from reclamation, commercial, scien' 
financial, and other bodies of the Great West, and, among other action ta 
recommended that the president and chairman of the executive committe 
the Western States Reclamation Conference take steps to call a national 
ference to be held in Washington City at a day that might be found conven 

The Western States Reclamation Conference, through its president and 
chairman of its executive committee, set about accomplishing the requireir 
imposed, and the result was the meeting of the National Reclamation 
ference at Washington City the date aforesaid, at which Gov. James 
Tlawley, of Idaho, was elected president and this committee formed to s» 
its report to the conference for consideration. 

We therefore recommend for the consideration of this body a declarr 
principles and resolutions as follows: 
1. That we recommend for passage Senate bill No. 1922, substant 
*-be form atul retaining the essential f eatures tYvereot, &a AtvVto^q^ Ys$ 
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Wesley L. Jones, of Washington, for the reasons that the bill and the prin- 
ciples therein involved represent and state the best methods for the successful 
working out of reclamation problems, both of arid and swamp lands, in this, 
that it brings into close cooperation the Federal, the State, and the local dis- 
trict interests in a way that the three may work in harmony toward securing 
the desired end, to wit, to put these otherwise waste lands into a condition 
where they will produce wealth and sustain homes. As a result of such legis- 
lation the United States would lend its credit to the efforts of the local or- 
ganizations to secure the necessary funds for construction of the irrigation 
drainage or reclamation works. It Is the belief of this conference that the 
security offered by the land itself (supplemented by the taxing power of the 
State under the district law) will prevent any necessity for the advance of 
funds by the Federal Government to make good the proposed guarantee. 

-. We recommend to the favorable consideration of the Congress and the 
passage of House bill No. 12365, introduced by Representative Addison T. 
Smith, of Idaho, which bill contains many valuable features and provisions, 
which, when enacted into law, will enable the working out and putting into 
successful operation reclamation projects and will remove difficulties that have 
heretofore confronted the economic development and accomplishment of recla- 
mation projects, and contains additional legislation very essential, particu- 
larly at this time, for the practical development of the reclamation work. 
Such legislation will remove one of the most serious difficulties in the or- 
ganization and development of irrigation districts by providing a means of 
taxing the public lands so that they may bear their share of the improvement 
work and at the same time fully protecting the Federal interests in the public 
lands. 

3. Resolved, That the chairman of this conference appoint a committee from 
the members of the conference to present these resolutions to the proper com- 
mittees of the Senate and House, and there make such argument and give such 
reasons as shall properly place the views of this conference before the Mem- 
bers of the Senate and House, and induce all possible favorable action upon 
the bills aforesaid or any amendments thereof, or any other legislation that 
may be now before the Congress or hereafter introduced and considered that 
will tend to bring about the objects and purposes of this gathering and the 
views expressed by its members. 

4. That the president of the National Reclamation Conference be authorized 
and directed to disseminate as widely as possible the printed copies of the 
hearings to be secured by the committee appointed as aforesaid. 

L. M. Rice, Washington. 
J. T. Hinkle, Oregon. 
J. W. Lough, Kansas. 
L. Newman, Montana. 
W. R. Beattie, M on tana. 

Senator Walsh. How was the delegation to this conference made 
up? 

Mr. Rice. It was made up through appointments from governors 
°f States and the Secretary of the Interior, from clearing-house as- 
sociations, railroad companies, and people generally interested in the 
reclamation of lands. They came from State granges and reclama- 
tion projects. They all had power to appoint delegates to the con- 
ference. 

Senator Walsh. Have you a list of the delegates? 

Mr. Rice. Yes, sir. I have not them here, but I will furnish it for 
the record. 

Senator Walsh. Can you put it in the record ? 

Mr. Rice. Yes, sir. I think probably the governor has it. 

Senator Walsh. How many States were represented there? 

Mr. Rice. There was Oregon, Washington, California, Arizona, 
New Mexico, Texas, Nevada, Montana, Missouri, Arkansas, and 
Nebraska. I believe those are the ones that I caw Y^eaW *A. \Jfc&^*sie*\» 



8 GOVEKNMENT AID THROUGH DISTRICT ORGANIZATIONS. 

time. Kansas was also represented, as well as New York, Pennsyl- 
vania, and Kentucky. 

Senator Walsh. Was the Reclamation Service of the Department 
of the Interior represented in that conference? 

Mr. Rice. Yes, sir ; there were three representatives from the Inte- 
rior Department. That was Mr. Ryan, Mr. Bien, and Mr. Blanchard. 
They attended each meeting of tlie conference. 

Senator Jones. Might I interrupt you, Senator, right there to say 
that the bill was referred to the department quite a while ago, and 
the clerk tells me that the Secretary advised him this morning that 
the report would be down here this morning. What it is, of course, 
I do not know. 

Senator Walsh. All right. Go on. 

Mr. Rice. I have here a copy of the minutes of the meeting of the 
national conference, giving the membership of the conference. 

Senator Jones. 1 suggest that you hand a copy of it to the re- 
porter, so that it may go in the record. 

Mr. Rice. I will. 

(The statement referred to is here printed in full, as follows:) 

Washington, D. C, March 25, 1916. 

Pursuant to call issued by L. M. Rice, chairman of executive committee of 
the Western States Reclamation Conference, the National Reclamation Confer- 
ence convened at the New Willard Hotel, Washington, D. C, March 25, 1916, 
at 10 o'clock a. m., being called to order by John P. Hartman, president of 
Western States Reclamation Conference, who explained the purpose of this 
conference, namely, to devise ways and means of promoting the proposed legis- 
lation now pending in Congress relative to the reclamation of arid lands, etc., 
being Senate bill 1922, known as Jones bill. 

Bx-Gov. James H. Hawley, of Idaho, was elected temporary chairman and 
W. O. Hopper, of Kentucky, temporary secretary. 

Following delegates seated as duly accredited representatives : 

Ex-Gov. James H. Hawley, Boise, Idaho, State of Idaho. 

L. M. Rice, Seattle, Horse Heaven district. Wenatchee Heights irrigation dis- 
trict, Yelm district, Laramie district, Brewster district. 

J. T. Hinkle, Hermiston, Oreg., North Unit irrigation district, Teel irrigation 
district, Paradise irrigation district. 

Mrs. J. T. Hinkle, Hermiston, Oreg., Umatilla district. 

W. R. Beattle, St. Louis, Cotton Belt Route. 

O. Laurguard, Portland, Oregon Irrigation Congress, Oregon Society of En- 
gineers, Seattle Lake irrigation district, Central Oregon Irrigation Co. 

Ex-Gov. J. N. Gillette. San Francisco, State of California. 

Charles P. Ross, Omaha, Union Pacific Railroad. 

Morris Bien, Washington, United States Reclamation Service. 

Hon. A. T. Smith, Member of Congress, Idaho. 

Samuel Fortler, Washington, United States Department of Agriculture. 

W. O. Hopper, Mount Sterling, Ky., State of Kentucky. 

J. W. Lough, Scott City, Kans., State of Kansas. 

John P.- Hartman, Seattle, Qulncy Valley project. 

E. E. Leedy, St. Paul, Great Northern Railroad. 

I). V. Jones, Washington, Santa Fe Railroad. 
* C. J. Blanchard, Washington, United States Reclamation Service. 

M. B. Thompson, New Mexico, Elephant Butte Water Users* Associatl 

E. J. Horn, Wilklnsburg, Pa., State of Pennsylvania. 
H. S. Garfield, Oregon, western land district. 

Louis Newman, Great Falls, Mont., State of Montana. 

R. F. Burgess, El Paso, El Paso District Water Users' Association. 

F. H. Allen, 62 Wall Street, New York City. 
Hon. J. P. Buchanan, Texas. 

Arthur A. Stiles, Texas. 

H. B. Walker, Manhattan, Kans. 

J. B. Case, Abilene, Kans. * 

1 P. Reardon, Kansas. 
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Morris McCauley, Selina, Kans. 
T. J. Strickler, Topeka, Kans. 
H. E. Lindedge, Great Bend, Kans. 
A. T. Hedge, Lincoln, Kans. 

E. E. Hopkins, Marienthal, Kans. 
Peter Johnson, Hays, Kans. 
George E. Parsons, Cairo, HI. 

George H. Campbell, Baltimore & Ohio Railroad. 
Samuel G. Stoney, Charleston, S. C. 
George W. White, Washington, D. C. 
D. C. Henny, Portland, Oreg. 
John C. Beattle, Butte, Mont. 

W. A. Ryan, Washington, United States Reclamation Service. 
George M. (>>rlett, Denver, Colo., Terrace irrigation district and State of 
Colorado; San Luis Valley irrigation district. 
Charles A. Lory, Denver, Colo. 

F. C. Goudy, Denver, Colo. 

Senator Wesley L. Jones was introduced and discussed the principal features 
of the Jones bill. Other speakers were Messrs. Hartman, Rice, Laurgaard, 
Newman, Bien, Ryan, and Representative Smith, of Idaho. 

A committee on resolutions was by motion appointed by the chairman, con- 
sisting of Messrs. Rice, Hinkle, Newman, Lough, Beattle, and Hartman. Rep- 
resentative Smith was added to the committee by motion. This committee was 
instructed to report at 3 o'clock this afternoon, until which time the conference 
adjourned. 

Conference reconvened at 3 p. in., and the chairman called for report of com- 
mittee on resolutions, which was made by Mr. Rice, as follows : 

RESOLUTIONS. 

We, the undersigned members of the committee on resolutions, duly appointed 
by the National Reclamation Conference, in session at Washington City this 
25th day of March, 1916, beg to report as follows : 

Early in December, 1915, the Western States Reclamation Conference, rep- 
resenting 17 of the Western States, convened in San Francisco, passed reso- 
lutions recommending the Senate and House bills hereinafter referred to, and 
was composed of representatives from reclamation, commercial, scientific, flnan- 
v cial, and other bodies of the great West ; and, among other action taken, recom- 

\ mended that the president and chairman of the executive committee of the 
Western States Reclamation Conference take steps to call a national conference 
Ao be held in Washington City at a day that might be found convenient. 
\ The Western States Reclamation Conference, through its president and the 
c\? air man of its executive committee, set about accomplishing the requirements 
Imposed, and the result was the meeting of the National Reclamation Confer- 
ence at Washington City the date aforesaid, at which Gov. James H. Hawley, 
of V Idaho, was elected president and this committee formed to submit its 
repWt to the conference for consideration. 

W"j therefore recommend for the consideration of this body a declaration of 
principles and resolutions as follows : 

1. That we recommend for passage Senate bill 1922, substantially in the form 
and retaining the essential features thereof, as introduced by Senator Wesley 
L. Jones, of Washington, for the reasons that the bill and the principles therein 
involved represent and state the best methods for the successful working out 
of reclamation problems, both of arid and swamp lands in this, that it brings 
into close cooperation the Federal, the State, and the local district interests in 
a way that the three may work in harmony toward securing the desired end, 
to wit, to put these otherwise waste lands into a condition where they will pro- 
duce wealth and sustain homes. As a result of such legislation the United 
States would lend its credit to the efforts of the local organizations to secure 
the necessary funds for construction of the irrigation, drainage, or reclamation 
works. It is the belief of this conference that the security offered by the land 
itself (supplemented by the taxing power of the State under the district law) 
will prevent any necessity for the advance of funds by the Federal Government 
to make good the proposed guaranty. 

2. We recommend to the favorable consideration of the Congress and the 
passage of H. R. No. 12365, Introduced \>y \\e\>T«^YvV\>A\N<fc K^gtaRNi*?.. %«&»e^ 
of Idaho, which bill contains many vaUuftfte iwvVwt^ \\\>& v^^^* 8 * ^a*s^ 
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when enacted into law, will enable the working out and putting into successful 
operation reclamation projects, and will remove difficulties that have hereto- 
fore confronted the economic development and accomplishment of reclamation 
projects, and contains additional legislation very essential, particularly at this 
time, for the practical development of the reclamation work. Such legislation 
will remove one of the most serious difficulties in the organization and devel- 
opment of irrigation districts by providing a means of taxing the public lands 
so that they may bear their share of the improvement work and, at the same 
time, fully protecting the Federal interests in the public lands. 

3. Resolved, That the chairman of this conference appoint a committee from 
the members of the conference to present these resolutions to the proper com- 
mittees of the Senate and House, and there make such argument and give such 
reasons as shall properly place the views of this conference before the Members 
of the Senate and House, and induce all possible favorable action upon the 
bills aforesaid or any amendments thereof, or any other legislation that may 
be now before the Congress or hereafter introduced and considered that will 
tend to bring about the objects and purposes of this gathering and the views ex- 
pressed by its members. 

4. That the president of the National Reclamation Conference be authorized 
and directed to disseminate as widely as possible the printed copies of the 
hearings to be secured by the committee appointed as aforesaid. 

L. M. Kice. 

J. T. Hinkle. 

J. W. Lough. 

L. Newman. 

W. H. Beattik. 
Resolutions adopted unanimously. 
Mr. Rice submitted a supplemental report as follows : 

SUPPLEMENTAL RESOLUTION S. 

The committee on resolutions of the National Reclamation Conference fur- 
ther recommend that suitable action be taken as follows : 

1. That this organization, to be known as the National Reclamation Confer- 
ence, be made permanent by electing proper officers. 

2. That the officers consist of a president, one vice president from each State 
of the Union, a secretary, and an executive committee, to consist of one member 
from each State of the Union participating now or hereafter in this or any other 
conference that may be held, and that where an executive committeeman has 
not been nominated by representatives of any State that such member be se- 
lcted by the president and chairman of the executive committee. 

3. That the officers of this conference be, and they hereby are, authorized and 
directed to take all necessary steps to carry out. and on the principles for which 
the conference stands and the views expressed by the meml)ers present. 

• Supplemental resolutions were unanimously adopted. 

Motion prevailed that conference request a hearing before Senate Committee 
on Irrigation for Monday morning, or as soon thereafter as possible. 

On motion by John P. Hartman, the temporary officers were made the per- 
manent officers of the conference. 

Legislative committee appointed as follows: Gov. J. M. Gillette, California; 
Hon. A. T. Smith, Member of Congress, Idaho; Mr. Noland, Missouri; Charles 
P. Ross, Nebraska; E. C. Leedy, Minnesota; M. B. Thompson, New Mexico; 
B. J. Horn, Pennsylvania ; Louis Newman, Montana ; R. J. Burgess. Texas ; 
J. T. Hinkle, Oregon ; O. Laurguard, Oregon ; W. O. Hopper, Kentucky ; L. M. 
Rice, Washington; George M. Carlett, Colorado; J. W. Lough, Kansas; J. H. 
Hawley, Idaho. 

This committee was also constituted the executive committee of the conferenc. 

Moved that executive committee, president, and secretary be empowered to 
carry on and complete the work contemplated by this conference. 

Adjournment. 

John P. Hawley, President, 

Boise City, Idaho. 
W. O. Hopper, Secretary, 

Mount Sterling, Ky. 



Mr. Rice. Now I wish to read a statement. 
Senator Jonw. You may take your o^wn cowre*. 
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Mr. Rice (reading) : 

The thing most to be desired in the work of the reclaiming of waste lands is 
a scheme by means of which a stable security may be Issued against them. A 
scheme by means of which reclamation securities throughout the United States 
may become uniform in character. This can only be done through having uni- 
form laws through which these securities are issued. Heretofore all laws 
which have for their object the reclamation of swamp and arid lands have been 
such as to induce speculation, with the result that every form of reclamation 
securities which has been put on the market in the past is so discredited as to 
leave the Impression among financiers that reclamation of lands does not pay 
and can not be made to pay, and the whole scheme of reclamation is bad busi- 
ness. Bad financing is the cause of more reclamation failures than any one 
thing. The ability of the man on the land to pay was not made the basis upon 
which to do the financing. 

In recent years few irrigation projects were financed with bonds that netted 
the project much in excess of 80 cents on the dollar. Most of the projects re- 
ceived only 00 cents, which means that the man on the laud would eventually 
have had to pay about two for one for the money that he actually used. It 
takes from 3 to 4 years to put inorganic soil In a producing condition. 
During this period the man who Is developing these lands should be allowed to 
do so without the necessity of paying interest ui>on bonds or excessive taxes. 
The above being true, it is quite apparent that an early redemption of bonds 
accessary for the development of a project is out of the question. 

If the great good which is to come from the reclamation of our waste lands 
is to be realized, reclamation projects must be financed in such a way that the 
man on the land makes his living and profits through the cultivation of his 
land and through the sale of it. This can only be done by giving him suffi- 
cient time in which to bring his land to a producing stage before large pay- 
ments of any nature come due. The development ;>f wild lands Is an earnest 
work. The man who undertakes to develop a farm while he is making a home 
for himself is creating wealth for the State and Nation and should be given 
every encouragement possible by the State and Nation. It Is believed that 
Senate bill 1922, working in conjunction with liberal State reclamation dis- 
trict laws, will accomplish the desired result. It is believed that Senate bill 
1922, when enacted, through the rules to be promulgated by the Secretary of 
the Interior, will soon bring about the enactment of liberal district laws In 
the States wishing to take advantage of this bill. As soon as this is accom- 
plished and it Is proven that these lands can be reclaimed under liberal laws, 
the securities issued against these districts will become known and under- 
stood throughout the financial world, with the result that the guaranty feature 
of the Jones bill will no longer be a necessity. This bill has been drafted in 
the Interest of agricultural extension by providing a form of rural credit. Its 
purpose is to make possible the reclamation throughout the Nation of vast fertile 
areas of desert waste, miasmatic swamps, and overflow lands. The time has 
come when this class of lands is needed for homes and when the Nation needs 
its products. 

The things most required among our farming population is to cooperate in 
all of their undertakings. The district plan as mentioned here will be one of 
the first steps In this direction. Through being able to finance their project 
by means of cooperation, they will soon learn that they can market their 
product and buy the things necessary for their operations through coopera- 
tion to a better advantage than they can under the present system. In order 
that this thing may be brought about It becomes necessary that there be a 
controlling head which supervises not only the enactment of the State laws 
under which this thing is to be carried out, but also the construction and 
operation of the various projects. I do not mean to say that it is necessary 
for the Secretary of the Interior or the Reclamation Service to do the actual 
construction work In connection with the building of these projects — In fact, 
T think that would be a mistake — but the Reclamation Service should under- 
take a general supervision and see that the plans as outlined, to begin with, 
are carried out as nearly as possible and that the projects as a whole are 
operated In such a way as to enable the man under the projects to make a liv- 
ing and to pay necessary Interest charges against the outstanding securities. 
In other words, it is necessary that the Reclamation Service cooperate with 
the officials of the district in the carrying out of thesfe \^»n& toj\ \tfi\. *^ vOwafcv 
guard or guardian of the people in the &tetr\ct. It Y* %&nV& «a& ^xara^R*^*^ 
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that is needed more than any other one thing in order that the waste lands of 
this country may be developed and thousands of the people who are at the 
present time living in the cities from hand to mouth be placed upon these lands 
in such a way as will enable them to become independent, thus helping to solve 
to a great extent our industrial troubles. 

The multiplication of homes under the provisions of the homestead laws is 
practically at an end now, because all the good lands have already l>een occu- 
pied ; the desert land susceptible of irrigation is not available to the poor man. 
because most of it is situated so remote from a water supply that the use of 
large capital is necessary to build suitable irrigation works therefor; and the 
builditur of dikes and dams, drains and canals for developing th«- remaining 
big projects is too costly for individual effort. Growth of rural population and 
extension of agricultural boundaries lie almost entirely in the direction of re- 
claiming waste lands. 

When the time comes that a man recognizes that his government is taking a 
personal interest in him and in his family and is doing those things that are 
necessary in order to make him a self-respecting, independent, well-living man, 
he is one; that the government in time of stress can depend upon him to give 
his energies, his wealth, and his life, if need be. in order to sustain that gov- 
ernment. A nation's physical power rests with its yeomanry. The great 
wealth of every government lies in its people. Without a great people we can 
never have a great government. Therefore in asking for the passage of this 
bill we feel that we are only asking the Government to help us over a stony 
place in the road of development that within a short while after this work is 
started will become self-sustaining and independent. 

The passage of this bill will build up rural settlements by offering actual 
and real inducements to tillers of the soil, while the Government's liability to 
loss is only remotely possible. Low rate of interest, long-time ImhhIs, small 
amortization payment collected by county treasurer, backed with ample se- 
curity, render redemption certain localise easily possible. 

If it shall continue to be the policy of the United States Government to 
assist, encourage, and aid Its settlers in the development of new homes, then 
such policy can remain effective only by Urtue of such supplemental legisla- 
tion as will enable the pioneer settler to finance the reclamation of waste lands. 

Senator Jones. Mr. Rice, will you go into a little more detail as to 
why it is that private capital does not go into these irrigation enter- 
prises especially? 

Mr. Rick. Well, it is because there have been so many failures in 
connection with it. 

Senator Jones. Well, why are these failures? 

Mr. Rice. Well, the failures are due to the fact, as I said before, 
that those lands are invariably organic and it requires several years 
to get them into shape so that they are productive, and during that 
period of time these farmers are also building their homes and doing 
things that are necessary in order that they may be able to live. The 
result is that when the time comes for them to pay they are unable to 
pay. Oftentimes they are asked to pay for these water rights prior 
to the time that water has actually come — before the water is on the 
land at all. Now, the general scheme in connection with this bill is 
to have our State irrigation-district laws revised in a way so as to 
enable us to capitalize our interest for the first four years. We have 
a law in the State of Washington at the present time which was 
passed by the last State legislature and which enables districts to 
capitalize their interest for the first four years. 

Senator Catron. What do you mean by capitalizing the interest 
for the first four years? 

Mr. Rice. We issue sufficient bonds on the project to pay the 
interest on the bonds for the first four years, which is really capital- 
izing the interest. That allows the man upon the land to go there 
md develop his place and have four years to gpt \\\* ^\^«\>\v\*\vt 
brted before he is asked to pay ai\th\i\g. 
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Senator Catron. Yes; I understand. That is what I thought you 
meant. 

Mr. Rice. Yes, sir ; that is the idea. The whole trouble has been, 
first, due to the fact that the bonds sold for a very low rate, usually 
about 60 to 80 cents; second, that in both instances these fanners 
were called upon to pay before they were in shape to produce the 
money that they were called upon to pay, and in a good many cases 
they were asked to pay before the water was actually upon the land. 
That is the reason why most of all our irrigation projects in the 
West have failed. 

Senator Poinokxter. In addition to that they were required to 
pay the principal. 

\lr. Bice. \es; they were required to pay the principal. It was 
paid off almost at once. 

Now, under the plant that we have in our State — in fact, it is now 
a law in the State of Washington — we give them four years without 
interest at all. For the next 10 years, up to the end of the eleventh 
year, they pay the ordinary rate of interest. After that time there 
is 2 per cent added to it. 

Senator Sutherland. What do you mean by that? Does the 
State advance the interest? 

Mr. Rice. We issue sufficient bonds to begin with to build the 
project and 

Senator Catron (interposing). You incorporate the first four 
years' interest in the bonds? 

Mr. Rice. Yes, sir; that is the idea. 

Senator Sutherland. I understand. 

Mr. Rice. Then, up to the end of the eleventh year they pay the 
ordinary interest. At the end of that time we add 2 per cent to it, 
which, invested in 4 per cent securities 

Senator Sutherland (interposing). That amounts to your bor- 
rowingyour four years' interest in advance? 

Mr. Rice. Exactly, just like in any other business. 

Senator Sutherland. And then you pay the interest on that? 

Mr. Rice. Yes, sir ; we pay interest on that. It is simply capital- 
izing the interest. That is done by every railroad that is built at 
the present time. If we were able, under irrigation projects, to take 
hold of the absolutely raw land and make it pay, right off the reel, 
right at once, it would be one of the most remarkable things in the 
world. There is not a man who goes into any kind of business who 
does not have to capitalize his business for the first few years. It 
makes no difference whether he is a lawyer, doctor, or what. 

Senator Walsh. That is recognized in the present reclamation law. 

Mr. Rice. Yes, sir. 

Senator Walsh. This bill contemplates the irrigation of lands 
that have passed into private ownership? 

Mr. Rice. Yes; or lands outside, either one. There is another bill 
that was introduced in the House by Mr. Smith of Idaho, which 
gives the districts the power to tax lands that have not passed into 
private ownership. 

Senator Walsh. But this bill deals exclusively with lands that 
have passed into private ownership, or at least, if w T ithin the district 
there are any public lands, there is no prov\s\oiv\\\iVv\^Vyv\V^ ^^^ 
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the Government lands shall be subjected to the same charge that is 
imposed upon the private lands. 

Mr. Rice. No. 

Senator Walsh. So that it really contemplates the irrigation of 
lands that have passed into private ownership ? 

Mr. Rice. Yes, sir. 

Senator Walsh. Well, how can you justify the guarantee by the 
Government of the bonds issued by a district for the improvement of 
private lands within that district? 

Mr. Rice. We justify it from the fact that it helps to build up 
homes. 

Senator Walsh. I was not speaking about it from the economic 
standpoint, but from a constitutional standpoint. 

Senator Sutherland. Not from the moral standpoint. 

Mr. Rice. Of course, I am not a lawyer, Senator, and when you 
begin to talk about constitutional questions I do not know much 
about it. I can only look at the thing from the standpoint of good 
business on the part of the Government, to help build up homes. 

Senator Walsh. You understand that under the general reclama- 
tion law we are improving the Government lands. 

Mr. Rice. Yes, sir. 

Senator Walsh. And incidentally when we improve the private 
lands we make the owners of the private lands contribute their pro- 
portionate share toward the work, but the basis of it is that the Gov- 
ernment is improving its own lands. 

Mr. Rice. While that is true, as I understand it, this proposition 
is simply the question of enabling these people to finance themselves. 
In other words, it is a guarantee of interest. It enables us to get 4 
per cent money. It enables us to allow the people on the land to make 
their payments as they become due and as they should be made. I 
know so far as the constitutional question is concerned, I am not 
acquainted with it at all. 

Senator Walsh. Now, another thing. Under this bill the district 
is organized and the plan is outlined. The Secretary is then called 
upon to determine whether the plan is feasible or not. 

Mr. Rice. Yes, sir. 

Senator Walsh. And if it is feasible, upon his judgment, then the 
guarantee becomes effective. The distribution of the fund, however, 
the expenditure of the fund, is all in the hands of the local districts. 

Mr. Rice. Yes, sir. That is under the control of the local dis- 
trict, under the supervision of the Secretary of the Interior. 

Senator Walsh. Would a statute of this kind be availed of in 
vour State? 

Mr. Rice. Oh, at once. 

Senator Walsh. Where? 

Mr. Rice. We have about a million and a half acres of land in the 
State of Washington that is planned to be irrigated, and every foot 
of it would take advantage of this statute. The districts in most 
instances have already been formed. 

Senator Walsh. Pardon me, but what is your business? 

Mr. Rice. I am a civil engineer. 

Senator Jones. Have you a copy of our law there, Mr. Rice? 

Mr. Bice. Yes, sir. 
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Senator Jones. Hand it to the reporter so that it may go in the 
record. 

Senator Walsh. That is the irrigation district law ? 

Mr. Rice. Yes, sir. 

(The copy of the Washington irrigation law above referred to is 
here printed in full, as follows:) 

An Act Relating to the issuance and sale of Irrigation-district bonds and providing for 
acceptance of Federal aid in the sale or disposal thereof. 

Be it enacted by the Legislature of the State of Washington: 

Section 1. That any Irrigation district now organized, or hereafter to be 
organized, under the laws of this State, shall have the power to issue its bonds 
to run for a period of 40 years, at the rate of Interest and to be paid in the 
manner hereinafter provided, and for the purposes or for any purpose pre- 
scribed by the irrigation district laws of the State in force at time of issuance 
of said bonds. 

Sec. 2. The board of directors of the district shall estimate and determine the 
amount necessary to be raised, including in such amount a sum sufficient to pay 
the first four years' Interest to accrue upon said bonds, and shall immediately 
thereafter call a special election. At such election there shall be submitted to 
the electors of said district the proposition whether or not the bonds of the 
district in the estimated amount shall be Issued. The ballots shall contain the 
words, " Bonds under 40-year plan — * Yes,' " or " Bonds under 40-year plan — 
•No/" or words equivalent thereto. If a majority of the votes cast at the 
election are in favor of the proposition the board of directors shall immediately 
cause bonds In the estimated amount to be Issued ; If the majority of the votes 
cast are against the proposition, the result shall be so declared and entered of 
record In the minutes of the district. Said bonds shall be payable In gold coin 
of the United States 40 years from date of issue, and shall bear Interest at a 
rate not to exceed 6 per cent per annum, payable semiannually on the 1st day 
of January and- July In each year. The first four years' Interest shall be paid 
out of the sum Included for that purpose In the estimated amount of the prin- 
cipal of said bonds, and the remaining interest shall be paid by revenue derived 
by an annual assessment upon the lands within the district, the first assessment 
therefor to be made during the fourth year so as to provide revenue to pay the 
interest accruing on the fifth year, and annual assessments shall thereafter be 
made as provided by law. The principal sum of the bonds shall be paid In the 
manner following, to wit: Beginning with the eleventh year, and each year 
thereafter, there shall be levied an additional assessment of 2 per cent of the 
amount of said bonds, said assessment to be made and paid In the same manner 
and at the same time as assessments to meet the Interest, and as such 2 per 
cent shall be collected, the same shall be paid into a fund to be held by the 
county treasurer as a sinking fund, and the moneys coming into said fund to be 
withdrawn and to be invested under warrant and order of the board of directors. 
The amount In said fund and all interest accruing and compounded thereon by 
reason of investment shall be kept Invested by the board of directors for the 
purpose of providing a fund for the payment of the bonds at maturity, and said 
fund with all accruing and compounded interest shall constitute a fund for the 
payment of the principal of said bonds. The Investment herein provided for 
shall be made only in those securities which are made a matter of investment 
for the common school fund of the State by the lavs of this State. 

If at the date of the last levy of assessment before the maturity of said bonds 
there shall not have accumulated a sufficient amount to pay the principal of 
said bonds, the board of directors must make an additional levy sufficient, 
when added to the accumulated fund, to pay off and rehire said bonds at 
maturity. 

Sec. 3. The bonds provided for by this act shall be Issued for the purposes 
Prescribed by law for Irrigation districts. The manner of calling and holding 
elections for the issuance of the bonds, the form of the bonds, the lien of the 
bonds upon the lands of the district, the levy and collection of assessments, and 
each and every other matter or proceeding relating to the Issuance, sale, and 
Payment of bonds shall be conducted and shall be in conformity with the law of 
this State providing for the organization and government of irrigation districts 
and the sale of bonds arising therefrom, except as otherwise expressly declared 
and provided In this act The proceedings for conftrmflAtarcv %\vo\\ \*i \x»A. ^a> \s^ 
«i#w of other bonds issued by an irrigation <\\atr\cA. 
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Sex;. 4. If any irrigation district, prior to the passage of this act, shall have 
authorized an issue of bonds, the board of directors may submit to the qualified 
electors of the district the proposition whether or not bonds as herein provided 
shall be issued in lieu of the bonds theretofore authorized ; and if a majority of 
the votes cast at such election are in favor of said proposition, then the bonds 
theretofore authorized shall be canceled and the bonds herein provided for shall 
be issued and may be sold in lieu of or in exchange for the former issue: 
Provided, That if some or all of the bonds of the prior issue have been sold, 
then such outstanding bonds shall not be disturbed or their obligation impaired, 
unless the holders shall consent thereto and surrender the outstanding bonds 
for cancellation as may be agreed upon with the district. 

Sec. 5. Nothing herein contained shall be construed as in any manner repeal- 
ing the original irrigation district act, or any acts amendatory thereof, or as in 
any manner impairing the validity of bonds heretofore issued, or as repealing 
the method of bond issue provided in said act and amendatory acts, but this act 
is intended and shall be considered as providing an alternative plan for the 
issuance of irrigation district bonds. 

Sec. 6. If the United States, under any act of Congress or under rules and 
regulations adopted by the Secretary of the Interior, shall be willing to guar- 
antee the Interest upon bonds of any irrigation district, or shall be willing to 
receive bonds of any such district in payment of, or as security for payment 
upon, any contract of the United States, then the United States shall have all 
the remedies given by law to a bondholder, and In cases of payment under any 
guaranty the United States shall be subrogated to all the rights and remedies 
of the bondholder to the extent of any such payment ; and the United States, or 
its proper department officers, may make such rules and regulations as may be 
necessary for the purpose of insuring the carrying out of any plan or project 
which may have been approved by them as the basis of any guaranty. 

Passed by the legislature. 

Signed by Gov. Lister March 16, 1915. 

Senator Jones. Mr. Rice, irrespective of its bearing upon the 
constitutionality or unconstitutionality of this bill, do you not think 
it would be a mighty wise provision to incorporate in this bill a con- 
dition under which public lands can be subjected to its terms? 

Mr. Rice. Yes, sir. 

Senator Walsh. In these regions you have in mind, are there pub- 
lic lands dispersed among lands in private ownership? 

Mr. Rice. Yes, sir. Now, in the Horse Heaven district there are 
about 100,000 acres out of 400,000. In the Quincy district, out of 
400,000 acres, there are about 75,000 acres of Government land. 

Senator Walsh. Are these organized districts? 

Mr. Rice. Yes, sir; they are organized districts. They are organ- 
ized under the laws of the State of Washington. In fact, all of our 
irrigation projects are going into districts. 

Now, I wish to say this: That in every instance where we have 
had projects in Washington that were developed along other lines in 
recent years they have gone in under the district plan. Wherever 
they have been developed there has been no trouble in disposing of 
the bonds. I have reference to a district in the Kittitas Valley with 
which I was connected in 1904. Two years ago they worked it into 
the form of a district and issued bonds, and to-day the thing is being 
operated by the district very successfully. They are paying the in- 
terest on the bonds and meeting all obligations. The same is true of 
the Union Gap irrigation district. I think Gov. Gillette can tell 
you the same thing. 

So that we think it is possible, from the experience that we have 

had in connection with the development of these projects, that as soon 

as you give a man the chance to develop his land there will be no 

trouble about taking care of the interest. I believe that under proper 

-tjpervision the Government will never be e&Wedi \y$otv to ^S *. cant 
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of interest upon these bonds, but the mere psychological part of the 
proposition enables us to secure money at 100 cents on the dollar 
instead of 60 cents on the dollar. 

Senator Jones. Would it not be almost necessary for the success 
of this proposition to have the Government lands subjected to the 
terms of it? 

Mr. Rice. Yes, sir. The bill that has been introduced in the House 
covers that feature. 

Senator Jones. I know; but it ought to be incorporated in this 
measure, so that if this measure gets through and the other does not, 
it will be in the law. 

Mr. Rice. Yes, sir; that should be incorporated in the bill un- 
doubtedly. 

Senator Sutherland. Would not the same result follow if the 
State guarantees the interest? 

Mr. Kice. Well, yes and no. So far as the State of Washington is 
concerned, Senator, we would have to change the constitution of the 
State before the State could do that. 

Senator Sutherland. I am afraid you will have to change the 
Constitution of the United States before we can do that. 

Mr. Rice. Well, I do not know. You have a precedent. The Gov- 
ernment guaranteed the interest on the bonds for the Union Pacific 
Railroad. 

Senator Sutherland. That was a different proposition. 

Senator Walsh. That was a post and military road proposition. 

Mr. Rice. Well, I do not know anything about that part of it. I 
was speaking simply of the necessity for it, the desire for it. It is 
a necessity. If we are going to develop those lands out there in any- 
thing like a reasonable way, we have got to have something of this 
kind. It is absolutely necessary. It is not right, it is not just, to let 
things stand as they are. 

Now, you see, the Government is a party at least on one side of 
every deal in the West, except probably in the State of Texas, when 
a man takes hold of a piece of land. In practically every case where 
a man takes land the Government is on one side and the settler is on 
the other side. 

Senator Jones. Have you anvbody else who desires to be heard ? 

Mr. Rice. Yes, sir. I would like to present Mr. Laurgaard. 

STATEMENT OF MB. 0. LATJRGAABD, CONSULTING ENGINEER, 

PORTLAND, OBEG. 

Mr. Laurgaard. One of the principal reasons why the State of 
Oregon and myself personally favor the Jones bill, S. 1922, is the 
fact that the reclamation fund is practically depleted. In the con- 
ference on Saturday we learned from the reclamation officials that it 
will require practicaly $70,000,000 or more to complete the projects 
which have already been commenced by the Reclamation Service, 
without attempting any new projects in the West. 

In Oregon we have approximately 30 projects which I have listed, 
none of which has been attempted by the Reclamation Service as far 
as construction is concerned and which include about 1,200,000 acres. 
These projects have not commenced construction, although a few of 
them have done a small part of the work. \3iAfcT M)c\fc V^wj K^\* -*^ 
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have 330,000 acres, with an average cost of $44 an acre to complete. 
Under the district organization plan we have 10 organized irriga- 
tion districts, comprising 318,000 acres, with an average estimated 
cost of $46 per acre to complete. Under private control or con- 
templated projects which may eventually be constructed under the 
district plan, we have 428,000 acres, which will average between $50 
and $60 per acre. 

In almost every irrigation State in the West similar conditions 
prevail to a greater or less degree. In order that these lands which 
are included now in these district organizations and attempted under 
the Carey Act shall be completed, some other plan or method must 
be looked to than the Reclamation Service, because, as shown here, 
for Oregon it will require between $60,000,000 and $100,000,000 alone 
to reclaim all the lands which are feasible in the arid portion of the 
State, in addition to the swamp and overflow land. The fact that 
irrigation securities find no market in financial circles is chiefly be- 
cause the irrigation business has been overexploitecl on the wrong 
basis and there have been too many failures. Similarly the irriga- 
tion district propositions that have been put through have been put 
through on the basis of a large discount on the bonds, the payment 
of interest charges immediately, and, as Mr. Rice pointed out, is im- 
possible to be conducive of success. 

The passage of Senate bill 1922 would probably cause the Secre- 
tary of the Interior to require practically uniform irrigation district 
laws throughout the entire WeSt. This will stabilize the securities 
so that in financial circles when you mention irrigation district secu- 
rities they will be practically uniform in nature, which will be a 
great advantage over the present system. 

Now, when you mention irrigation securities at the present time 
you have a long siege of education to bring out the particular form 
*of security that you are considering. One point that was brought 
out by Mr. Rice that I wish to elaborate on is that this method need 
not necessarily revolutionize the irrigation methods of the Govern- 
ment, inasmuch as the Reclamation Service has already adopted the 
policy of using Government funds for irrigation of the arid lands 
in the West not only for Government lands but also for private 
lands. Senate bill 1922 has the additional advantage, however, over 
the ordinary reclamation projects undertaken under the reclamation 
act, that practically all the lands are at least filed on; that you do 
not have to go out and advertise for home seekers or find settlers for 
the land. For the most part the lands are already settled. I wish 
to paint a picture for the committee on some of the projects in 
Oregon which I am very familiar with. 

Some four or five years ago on the North Unit district, which com- 
prises 99,000 acres; on the Suttles Lake district, which comprises 
35,000 acres; on the Ochoca district, comprising some 16,000 acres; 
the Silver Lake project, 60,000 acres; the Teel district, 30,000 acres; 
Paradise district, 45,000 acres; and so on, the settlers filed on those 
lands under the homestead and other Government land acts, most of 
them coming from the Eastern States by reason of publicity, adver- 
tising, and seemingly attractive inducements. 

The small savings which they brought with them were put into 
the small dwelling houses, fencing the places, plowing and otherwise 
preparing the sou for dry- farming metYvo&s. Mte? ^^tk^&^Va 
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make a living in this manner for the past four or five years they 
have now reached the stage where they have discovered that it is 
absolutely impossible to longer endure the hardships without remu- 
neration, and must abandon their places if no method can be evolved 
whereby they can put the water which is available on their lands. 

Senator Catron. What do you mean by that? Is the situation 
such down there, legally or otherwise, that there is available water 
which they are not allowed to put on the land ? 

Mr. Laurgaard. I mean that the water is available in the river 
tributary to the lands which are held by the settlers and that the 
cost of applying the water on the land by irrigation is too great for 
them to raise the money. Therefore they formed these irrigation 
districts, which are legal municipalities, by State law, backed by the 
taxing power of the State. They are authorized by the State law to 
issue bonds with which to construct the necessary dams on the river, 
and the canal works, and thus lead the water on to the land and make 
it productive. 

Now, I wish to say when they went on the land they thought, 
from the representations which were made at the time they filed on 
the land, that it was suitable for dry-farming purposes and culti- 
vation, but after four or five years of trial they find it is utterly 
impossible to make a living on the land without irrigation. The 
advantage of such districts over the present reclamation service 
projects is that the settlers are already on the lands. The lands are 
already plowed and prepared for irrigation. As a rule, the higher 
the lands the more fertile and better adapted to irrigation they are. 

A further point which I desire to bring out is this : That Govern- 
ment aid to tide over the settlers during the construction period, and 
possibly for a year or two while they are preparing their places, is 
in the form of a rural credit. In British Columbia their rural-credit 
bill includes not only the farm lands alone but also assistance in the 
construction of farm buildings, irrigation and drainage of their 
lands, and other rural improvements. Therefore I contend that 
the aid the actual settlers in districts incorporated under State laws, 
in which they pledge not only their individual assets but also the 
entire community assets and property as security for the bonds, 
is really the best form of rural credits. 

Senator Sutherland. That is the provincial law? 

Mr. Laurgaard. Yes, sir. 

Senator Sutherland. Not a Dominion law ? 

Mr. Laurgaard. Well, it is the law in British Columbia. It is also 
similar to the law in Australia and New Zealand. 

The Acting Chairman. It has been going on in New Zealand for 
85 or 40 years without the loss of a dollar. 

Mr. Laurgaard. Yes, sir. I wish also to bring out another point 
in this connection, and that is this : That under an irrigation district 
law, such as is now in force in the States of Washington, Oregon, 
and California, after the water is on the land the bonds are sought 
for by investment brokers and trust companies on account of the 
very good security back of the bonds. But, like all other construc- 
tion bonds during the period of the construction of the improvement, 
either power development, railroad, or other construction work, there 
is no source from which to derive the \nterc& on ^baafe\ws&&&<t «&^ 
it is only for that period that these seitAfcTO Y%cp\\ra ^^ «A <A \fci» 
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Government in the payment of interest charges. Furthermore, 
should the Government guarantee be placed on the bonds, the money 
could be obtained at par, or possibly at a premium on the par value, 
and the interest rate would rim down to some 3£ per cent to 4 per 
cent in place of the usual 6per cent. 

Senator Sutherland. Why has not the State of Oregon under- 
taken to do this ? 

Mr. Laurgaard. They are undertaking to do so at the present time 
under the State guarantee plan. 

A bill has been prepared to be submitted by the initiative at the 
election this coming fall to amend our constitution so the State can 
lend its credit. 

Senator Sutherland. We have in my own State a provision by 
which State money is loaned to these State projects when they are 
approved by certain State officials at 4 per cent. That has been in 
operation for a great many years. There have been quite a number 
of these irrigation projects constructed under that arrangement. 

Mr. Laurgaard. In Oregon, besides these irrigation projects which 
I have mentioned, there are numerous drainage projects taking ad- 
vantage of our local drainage district laws which were formed at 
the last session of the legislature. But that is a subject that I have 
not been so actively interested in as the irrigation end of it. There- 
fore I am not prepared to speak on it. 

Senator Walsh. What do you think are the prospects of securing 
an amendment to the constitution and the adoption of the act that 
you speak of ? 

Mr. Laurgaard. About two weeks ago, at our capital in Oregon, 
we held a conference to consider rural credits and State aid for 
irrigation and drainage projects. At that conference the Farmers' 
Union, the State granges, the labor organizations throughout the 
State, the Oregon Irrigation Congress, and all other large organiza- 
tions were represented. A committee was appointed to draft a 
constitutional amendment for State aid in rural credits. Another 
committee was appointed, consisting of three members, to draft a 
constitutional amendment to consider State aid for irrigation and 
drainage districts. I can say this much, that in Portland, which 
represents, roughly, about one-third of the assessed valuation of the 
State and one-third of the population, that the Morning Oregonian, 
the leading Republican newspaper, is in favor of State aid for all 
three subjects, and also the Oregon Journal, the leading Democratic 
paper of the State, is in favor of all three measures; so that we in 
Oregon consider that the chances are very good. 

Senator Walsh. What line of argument is put up by those who 
oppose that plan? 

Mr. Laikgaard. There are very few who oppose the plan. I mean 
to say there is no organized effort against it. The only people who 
have voiced any opposition to it are those situated on the coast or 
west of the mountains, where there is a great deal of rainfall, and 
where the lands are already improved. They desire only farm land 
loans and do not see the need for the irrigation and drainage portion 
of it. But. so far as I know, there is no organized effort against the 
plan. 

Senator Waijih. That is, they oppose it <m tlve ground that eco- 
micnlly it is tin unjustifiable expenditure*. 
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Mr. Laurgaard. No; I would not say that exactly. The greater 
portion of the farming element and the labor element throughout 
the State favor rural credits, but on account of the sectional differ- 
ence in the climate there may be some difference of opinion as to 
the advisability of the State lending its credit for irrigation or 
drainge purposes. 

Senator Sutherland. That is, they think that the benefit would 
be of a sectional character, I suppose. The eastern part of the 
State would get the benefit from it, while the western part of the 
State would not. The coast part of the State would get little benefit 
from the reclamation of the lands. 

Mr. Laurgaard. Yes; when you separate the irrigation and the 
drainage from the farm land loans, that is the attitude. But the view 
that I take, and that is the view taken by a great many of us in 
the conference, is that we are all in favor of rural credits, but we 
simply divide it into different features, farm land loans, aid for 
drainage, aid for irrigation, and so on. 

Senator Sutherland. Now, in addition to the question as to the 
constitutionality of this bill, is it not true that this would operate 
so as to unequally, and very unequally, develop certain portions of 
the United States? Would it not be of vastly more benefit in some 
sections than in other sections of the country f 

Senator Borah. In the "West more than the East? 

Senator Sutherland. Yes. After all, it would be unequal? 

Mr. Laurgaard. No; I would not say that. 

Mr. Rice. There are more swamp lands in the United States to 
be reclaimed than there are arid lands in the West that can be re- 
claimed. 

Senator Sutherland. Well, take the States like Rhode Island? 

Mr. Rice. Well, the New England States would not be benefited 
to such an extent as the Middle and Western States. 

Senator Poindexter. In the New England States a great amount 
of money has been spent out of the Public Treasury for recovering 
forests. 

Senator Sutherland. That was in the interest of navigation, I 
suppose. 

Mr. Laurgaard. I might state that I indorse the principles con- 
tained in this bill, Senate bill 1922, and would like to see same become 
law, but I do not necessarily favor all the clauses in the bill. There 
are possibly some changes that could be made to the advantage of 
the bill. For instance, no provision is made for reimbursement to 
the Government for examination, investigation, and supervision of 
these projects. There should be a clause in the bill that would defi- 
nitely state that the Department of the Interior should be reim- 
bursed regardless of whether or not the report should be favorable ; 
the district should pay for the investigation. 

Senator Walsh. But if the report was unfavorable they would 
not have any money. 

Mr. Laurgaard. They would have the bonds. 

Senator Walsh. But the bonds would not be salable without the 
guarantee. 

Mr. Laurgaard. Now, in districts where they are properly organ- 
ized, the bonds are valid liens against all the land in the distant. 
No particular piece of land is covered \yy \\,. U^lov^ ^w^ ^a^ ^&s*- 
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incorporate, all the outstanding bonds and all indebtedness must be 
paid off. e 

Senator Sutherland. Is that the Jaw of Oregon? 

Mr. Laurgaard. Yea As an instance of that, I can point to a dis- 
trict in the State of Washington which was formed, I believe, some- 
thing like over 20 years ago. Hard times came along and the project 
was not completed, but a contractor had accepted a portion of a bond 
issue for some work, and those bonds remained a lien against that 
property and the taxes were collected to pay the interest on those 
bonds continuously over this lang period. Subsequently a town was 
platted on some 01 the land and the assessments were made and col- 
lected from each lot The assessments for interest and principal 
are collected by the county treasurers of the respective counties in 
which the districts lie, in the same manner as the school district tax 
and other taxes. 

Senator Sutherland. That is practically the same as the law in 
California. 

Mr. Laurgaard. Yes; the original Oregon law was copied from the 
California law. 

Senator Sutherland. Do they have any difficulty in marketing 
those bonds under such circumstances? 

Mr. Laurgaard. Yes. The difficulty, as I pointed out previously, 
is that we can give them no assurance that the interest is going to be 
paid during the construction period. 

For instance, a project such as the North Unit project in Oregon, 
which comprises practically 100,000 acres, required about three years 
to construct, with canals, dams, and reservoirs, and until the project 
is constructed there will be no money available to pay the interest. 

Senator Sutherland. I understand that in Washington they bor- 
row the amount necessary to pay the interest. 

Mr. Laurgaard. They have the power there to borrow it. 

Senator Sutherland. They have the power to borrow it, and they 
can do it. 

Mr. Laurgaard. That does not always mean that they can get the 
financiers in the financial centers to take the bonds. 

Senator Catron. I understood the other gentleman to say that they 
incorporated the first four years' interest in the bonds, so that there 
would be no interest to be paid during the first four years. 

Mr. Laurgaard. That is possible in Washington. That is the only 
State I know of in which that is done. 

Senator Sutherland. I happen to know about a little irrigation 
enterprise in Idaho. They have a somewhat similar law there. The 
bonds were issued some years ago, maturing in series, and they have 
been maintained at par all the time. 

Mr. Laurgaard. Yes. 

Senator Sutherland. They have sold above par. That is the New 
Sweden Irrigation Co. 

Senator Borah. Where is that? 

Mr. Laurgaard. In the eastern part of Idaho. 

Senator Sutherland. They have been sold in Salt Lake, and some 
years ago they sold above par — at 102 and 103. 

Senator Catron. At what rate of interest? 

Senator Sutherland. Six per cent interest. California has some 
of those enterprises in the San Joaqum VaWey^ som* iowx q>y (\v* of 
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them, and while the bonds have not sold at par they have sold at a 
pretty good rate. They are increasing in value all the time. 

Mr. Laurgaard. I think I can explain that to you, Senator. The 
same condition exists in some of our districts in Oregon, and also in 
Washington. There are portions of the land that are easily irrigated, 
and when they are included in some new raw land and formed into 
a district, then the entire district becomes land that is irrigated and 
very rich crops are grown. There is no trouble at all in disposing of 
securities of such projects. 

Senator Sutherland. How do you expect to get past the first 
period of three or four years under a scheme by which the bonds are 
guaranteed ? The interest has got to be paid, and you say you do not 
expect the Government to pay the interest. The farmers will have 
to pay it in some way. 

Mr. Laurgaard. I do not believe I have made the statement, Sen- 
ator, that the Government would not have to pay it. 

Senator Sutherland. Does this plan contemplate that after four 
years the Government of the United States shall pay the interest? 

Mr. Laurgaard. That bill, as I understand it, provides that if any 
interest is defaulting from any irrigation district for which the Gov- 
ernment has guaranteed the interest, they shall pay the interest that 
is defaulted and accept district bonds in lieu of such advances. 

Senator Sutherland. I know ; but the gentleman who preceded you 
said that would not become necessary because the fact that the Gov- 
ernment was behind the bond would have a psychological effect upon 
the purchasers, so that it would make the bonds much more profit- 
able and get more money out of them, and you would not have to call 
upon the Government. 

Mr. Laurgaard. It is possible that that might be the effect if, as in 
the State of Washington, they have a law which provides that the 
district shall pay the interest itself with another bond issue. It is 
possible to dispose of the construction bonds issued, including a suf- 
ficient amount of bonds to offset the interest during the first four or 
five year period. But in the other States they would have to amend 
their district laws to include that feature. 

Senator Walsh. What do you say with respect to public lands? 

Mr. Laurgaard. They are included in the districts, and just as soon 
as the land is patented to the entryman they are then liable, just like 
any other private lands in the district. 

Senator Walsh. But what I mean is this : You organize your dis- 
trict, and all lands held in private ownership become immediately 
subject to the burden ? 

Mr. Laurgaard. Yes. 

Senator Walsh. And the taxes may be collected from the owners 
of this land to meet the interest on those bonds? 

Mr. Laurgaard. Yes, sir. 

Senator Walsh. And eventually to retire the bonds ? 

Mr. Laurgaard. Yes, sir. 

Senator Walsh. But public lands are also within the bounds of 
the district? 

Mr. Laurgaard. Yes, sir. 

Senator Walsh. And those public lands are under the ditch? 

Mr. Laurgaard. Yes, sir. 
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Senator Walsh. When the land is eventually entered it falls under 
the obligations of the district. 

Mr. Lauroaard. Yes ; but the laws are not retroactive. They can 
not collect any of the past assessments which have been due from 
Government lands. 

Senator Walsh. Exactly; now, suppose that this thing went 
along 

Mr. Laurgaard (interposing). Pardon me, Senator — except if the 
entryman executes a contract with the district to assume the obli- 
gation. 

Senator Walsh. But assume the case of a tract that has not been 
entered at all. 

Mr. Laurgaard. Yes, sir. 

Senator Walsh. You are making a law now for the entire United 
States, you know ? 

Mr. Laurgaard. Yes, sir. 

Senator Walsh. Let us for the purpose of illustration take the 
case where the land is not entered until after the bonds are actually 
retired — all paid off. 

Mr. Laurgaard. Then they would have to petition the district to 
be included, receive the benefits, and then they would have to pay 
their just proportion of the cost. 

Senator Walsh. Does your law so provide ? 

Mr. Laurgaard. Yes, sir. At any time lands which have not been 
included in the district and received the benefits can petition the 
directors of the district, and then if the water is available and all 
other conditions favorable they will be included, but these important 
matters must be considered when the application to be included is 
made. 

I believe that this bill should be supplemented by the bill (IT. R. 
262) which has been introduced by Representative Smith of Idaho, 
which provides that these liens shall apply to Government lands 
included in these irrigation districts, for the reason that a few fail- 
ures of irrigation districts in Colorado and other Western States were 
due to the fact that a large proportion of the lands within these 
organized districts was Government land. 

Senator Walsh. What is your plan with respect to that? You 
say the land in the organized district is one-third Government land. 
Here is an irrigation district where half of the lands are held in 
private ownership and the system is complete, and those parties are 
getting the benefit out of it and the interest is being paid annually 
on the bonds. Would you make the Government liable for its pro- 
portionate share of interest on the bonds and make it contribute to 
the irrigation district treasury just the same as other owners of 
land do? 

Mr. Laurgaard. No, sir; I think that is included in the bill in- 
troduced by Mr. Smith of Idaho in the House, which provides that 
the liens shall be established on those lands in the land office in such 
a way that when a patent is issued then the entryman will be re- 
quired to pay all previous assessments before he receives his patent, 
but that no obligation shall be laid on the United States Government. 

Senator Walsh. What is your occupation? 

Mr. Laurgaard. I am a consulting irrigation engineer. 

(Thereupon, at 11.50 a. m., the committee adjourned to meet at 
10.30 o'clock a. m. to-morrow, Wednesday, "Maxd\^,\^\^ 
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WEDNESDAY, MARCH 20, 1916. 

United States Senate, 
Committee on Irrigation and 

Reclamation of Arid Lands, 

Washington, D. C. 
The committee met at 10.40 o'clock a. m. in room 129, Senate Office 
Building, pursuant to adjournment, Senator Thomas J. Walsh pre- 
siding. 

Present: Senators Walsh N (acting chairman), Jones, Sutherland, 
and Works. 

Also present: Mr. J. T. Hinkle, Mr. Will R. King, and Mr. O. 
Laurgaard. 

The committee resumed the consideration of the bill (S. 1922) 
relating to the reclamation of arid, semiarid, swamp, and overflow 
lands through district organizations, and authorizing Government 
aid therefor. 

The Acting Chairman. The committee will first hear Mr. Hinkle. 

STATEMENT OF MB. J. T. HINKLE, REPRESENTING THE OREGON 
IRRIGATION CONGRESS, OF HERMISTON, OREG. 

The Acting Chairman. State j T our name, please, and your resi- 
dence. 

Mr. Hinkle. J. T. Hinkle, Hermiston, Oreg. 

The Acting Chairman. And your occupation? 

Mr. Hinkle. Representing the Oregon Irrigation Congress. 

The Acting Chairman. What is your business? 

Mr. Hinkle. My occupation is lawyer and farmer. 

The Acting Chairman. What is the Oregon Irrigation Congress? 

Mr. Hinkle. The Oregon Irrigation Congress is an organization 
composed of representatives from the various districts, private irriga- 
tion projects, Government irrigation projects, commercial clubs, and 
chambers of commerce in irrigated territory. 

The people of Oregon are strongly in favor of the Jones bill and 
also the bill introduced by Congressman Smith of Idaho, H. R. 
12365. The reasons are, first, that it promotes the development of 
the arid and swamp lands in all the States of the Union, making new 
homes for the people, providing for the natural increase in wealth 
and population consistent with the hopes and desires of every Ameri- 
can citizen to make this the greatest country on earth. The advan- 
tages are uniform reclamation laws pertaining to all the States, a 
long time, low rate of interest to the people for the development of 
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their lands, and a proper and natural classification of irrigation 
and drainage land securities. 

The great trouble now is that we have too many kinds of bonds, 
too many schemes for the development of our lands. There is no 
concerted action. It is every fellow for himself and the devil take 
the hindmost. What we want is a bill that will insure the Federal 
Government protecting the developer of the waste places and also 
protect the man who invests his money in these securities. 

In the State of Oregon the reclamation fund, as now constituted, 
is entirely inadequate to meet the natural demands for the develop- 
ment of the country. That is true of all the arid States of the West 

Senator Works. Do you understand this bill to be intended to 
cover the cases of irrigation districts organized in the States for the 
irrigation of private lands? 

Mr. Hinkle. Well, both private and public lands. 

Senator Works. Well, it does include districts organized under 
the State laws, and it is for the purpose of irrigating private lands 
alone. Is not that so? 

Mr. Hinkle. Well, not necessarily; no sir. It would cover both 
propositions. 

Senator Works. I know it would cover both propositions, but it 
includes just that, does it not? 

Mr. Hinkle. No. I do not understand it that way. 

Senator Works. What do you understand about it, Senator Jones? 
You are the instigator of this legislation. 

Senator Jones. Well, I am the instigator in the way that I intro- 
duced it, but this bill was prepared, as I understand it, by a com- 
mittee out in Seattle, Wash., who were interested in matters of this 
kind. Of course, the bill in its terms, I suppose, could not affect 
Government lands, because there is no way of divesting the title. 
I think the bill ought to be amended in that way, because in our State 
there is hardly a district that could be organized in which there is no 
public land. I think the bill w r ould need to be amended in that par- 
ticular, not only for the purpose of giving the Federal Government 
the constitutional right to act, but also as a practical proposition to 
make it successful, because there are a good many districts in our 
State that could be organized that really would not be a success 
unless the Government land was included w T ithin the district and 
made subject to the terms of the law. 

Senator Works. What is occurring to my mind is that Congress 
has no right to legislate respecting irrigation projects within the 
States, whether it includes public lands or not. 

Senator Jones. Well, of course, all this bill does is to guarantee 
the interest on bonds that are issued. Of course, there is a question 
of whether we would have a constitutional right to do that or not. 

Senator Works. I understand that we are to guarantee the in- 
terest on bonds issued by private corporations operating within the 
States? 

Senator Jones. That is the proposition involved in the bill. 

The Acting Chairman. Municipal corporations, not private cor- 
porations, Senator. 

Senator Jones. Yes; State corporations. 

Senator Works. But that does not seem to alter the case — the 
*%ct that they are municipal rather than private corporations. 
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Senator Sutherland. I listened yesterday, Mr. Chairman, to the 
statements that were made by witnesses, and it occurred to me that 
^e need light on the question of our power to pass a law of this kind 
a good deal more than we do upon the question of its practical benefit 
if it should be passed. I think we probably all agree that it would 
be of practical use to the farmers who are engaged in these enter- 
prises. 

Mr. Hinkle. This bill is held constitutional by some very good 
lawyers. I do not pretend to be a verv good lawyer, but constitu- 
tional questions are largely a matter of opinion. Things that were 
unconstitutional a few years ago are constitutional to-day, and vice 
versa. I think that with the ability that we have assembled here at 
the National Capital we could very easily overcome any constitu- 
tional objection that could be raised against this bill. 

The Acting Chairman. If you do not feci competent to discuss 
that feature of it go on to the economic features of it. 

Mr. Hinkle. That is about all I wish to say. 

Senator Works. I think there is something more than a mere 
constitutional question involved. It is a serious question whether 
the Government ought to embark on this proposition at all, as a 
matter of public policy. 

The Acting Chairman. Have you anything to say on that line? 
Kow, we will assume that the Government has the power. Why 
do you want us to pass a law under which the Government will 
guarantee the payment of interest upon these bonds issued by these 
local organizations any more than bonds issued by a school district 
for the purpose of building schools? 

Mr. Hinkle. Well, I want it for the sake of uniformity and for 
the protection of all the people, not only the borrower of money 
but also the lender of money. There has got to be some central 
head to the thing. The Reclamation Service, under the Secretary 
of the Interior, ought to take a hand in this matter and supervise 
it and examine these projects and separate the sheep from the goats 
and not let a lot of badly-managed securities float about the country. 
That is what gives a black eye to the development of these enter- 
prises. If that is not a national province, I do not know what is. 

The Acting Chairman. How would you distinguish the guaran- 
teeing of interest on irrigation-district bonds from the guaranteeing 
of interest on school-district bonds? 

Mr. Hinkle. Well 

The Acting Chairman (interposing). Let us take a road district, 
for instance. 

Mr. Hinkle (continuing). That is true. The school district, of 
course, has not been wildcatted like various real-estate promotions. 
We have in Oregon a law that is practically on the same basis. It 
puts irrigation securities on the same basis as street-improvement 
bonds and school-district bonds. In that respect the bonds are as 
good as any others. Irrigation-district bonds in California, under 
a similar law, have reached a standing equal to that of the best 
municipal securities. 

Senator Works. Does the State guarantee the interest on the prin- 
cipal of the bonds in Oregon? 

Mr. Hinkle. The State only guarantees the taxing power. It 
gives the same guaranty to irrigat\on-&\^x\c\. Y>ow&3> >2c\»k Sk ^m<^ 
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to school-district bonds and street-improvement bonds under the 
Bancroft act. It covers city-improvement bonds. All the guar- 
antee it gives is the taxing power of the State. In Oregon the 
assessments that are levied in the irrigation districts go upon the 
assessement books the same as the county taxes. 

Senator Works. That is true in California, but that does not 
amount to a guaranty by the State. 

Mr. Hinkle. That is all the guaranty the State could give under 
the present constitutional limitation. 

Tne Acting Chairman. Are you in favor of the movement to 
amend the Constitution of Oregon so as to provide for a State 
guaranty ? 

Mr. Hinkle. Yes; I favor that, although I think that the Jones 
bill, or the essential features of it, if enacted, would render that 
entirely unnecessary. 

The Acting Chairman. Of course, if you get a national guaranty. 
there would be no need of a State guaranty. But assume, now, that 
that for constitutional and other reasons, it is found impossible to 
get a national guaranty. Would you then favor the State guaranty 
amending the State constitution in order that it might be done? 

Mr. Hinkle. Yes; I think that the States ought to change that 
constitutional limitation. The State of Oregon has gone farther, 
perhaps, than any other State in 'the Union in making a direct ap- 
propriation of $450,000 for the building of an irrigation project 
The money was appropriated by the State and the project was built 
by the State under the supervision of Mr. Laurgaard, who was be- 
fore you yesterday. 

Senator Works. Was that to irrigate private land ? 

Mr. Hinkle. Private land and public land. It was a defunct 
Carey Act project. 

The Acting Chairman. That is, the State, under the Carey Act, 
went on itself and constructed the works? 

Mr. Hinkle. Yes. 

The Acting Chairman. That is, having let it out to a private 
contractor who failed and abandoned his contract, the State itself 
went on and did the work? 

Mr. Hinkle. Yes, sir. 

The Acting Chairman. I am told that there is some arrangement 
by which the State of Oregon works conjointly with the National 
Government in some reclamation projects? 

Mr. Hinkle. Yes. We have gone far in that respect. We do 
that in stream gauging and topographical surveys. We have also 
appropriated $50,000 to match a like amount appropriated bv the 
Federal Government for a survey of the Des Chutes River territory. 
That has been very specifically done. 

The Acting Chairman. That is, with a view to starling the irri- 
gation project? 

Mr. Hinkle. Yes; to determine what are and what are not feasi- 
ble projects and what might and what might not be considered. 

The Acting Chairman. But you have not actually jointly entered 
upon any reclamation work? 

Mr. Hinklk. No. 
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Senator Sutherland. This bill, as I understand it, only seeks to 
iave the General Government guarantee the interest? Is that 
orrect? 

Senator Jones. That is correct. 

Senator Sutherland. It does not undertake to have the United 
States guarantee any part of the principal at all ? 

Senator Jones. No ; and not more than 4 per cent interest. 

Senator Sutherland. Mr. Hinkle, let me ask you, in line with that 
nquiry, this question : It was suggested here yesterday that if this 
.rill was passed that these bonds would be worth 100 cents on the 
lollar instead of GO, 70, or 80 cents. Do you think the mere fact that 
;he Government of the United States guaranteed the interest and did 
lot guarantee the payment of the bonds would give a bond which, 
without the guaranty of the Government, would be worth 60 cents 
>n the dollar a value of 100 cents on the dollar? 

Mr. Hinkle. Yes. The uniformitv of the law has that effect. I 
:lo not think that the Government would ever have to pay a cent of 
this interest. 

Senator Sutherland. I am not asking you that. I am asking as 
to the increase in the value of the bonds. One argument that was 
made for this measure was that it would enable the farmers who are 
interested in these various enterprises to get 100 cents on the dollar 
)f* the face value of their bonds instead of 60 or 70 per cent, as is 
low the case. 

Mr. Hinkle. Yes. 

Senator Sutherland. Now, if the property of the district must 
>e looked to alone to pay the principal of the bonds, will not the 
>ond purchaser look to that, as he does now, for his payment ? 

Mr. Hinkle. Well, the trouble is, as stated by Mr. Rice yesterday, 
hat the first few years of development of any reclamation work, 
vhether it be arid lands or swamp lands, the pioneer period has to 
>e gone through. Following that, our experience shows that within 
i few years the lands and property within the district increase very 
•apidly. For instance, several projects that I know of within five 
/ears' time have increased their assessed valuation seven times. One 
rrigation district in Idaho in its eleventh year has an assessed valua- 
ion of the property within the district just seven times the amount 
>f its outstanding indebtedness. 

Senator Sutherland. Yes ; but, on the other hand, a good many of 
;he enterprises have failed entirely, have they not, and been unable 
,o liquidate their bonded indebtedness? 

Mr. Hinkle. I do not know of any failures in the irrigation dis- 
rict lines. The failures that I know of are Carey Act propositions. 

Senator Works. I know of several of them. 

Mr. Hinkle. Earlier, though ; in the early periods. 

Senator Works. Of course the law has been changed since then, 
to that they might be self-sustaining now : but they have failed in 
several instances in California. Do you know of any of the State 
rrigation districts where the rate of interest on the bonds is as low 
is 4 per cent? 

Mr. Hinkle. No ; I do not. 

Senator Works. It seems to me you are fixing a pretty low rate 
>f interest for bonds of that kind. 
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Senator Sutherland. The lowest interest I know anything about 
is 5 per cent on some of those California projects — 5 per cent or 6 
per cent usually. 

Mr. Hinkle. I think the strongest point for this bill is the matter 
of uniformity — having some central head for supervision over these 
plants, separating the sheep from the goats. 

Senator Sutherland. Now, Mr. Hinkle, let me ask you right here: 
Why should this burden be put upon the Federal Government, which 
is already taxed to the utmost to deal with the problems that it now 
has? Why should not the burden be borne by the individual State, 
which is close to its own problems and understands them, instead of 
saddling it on the Federal Government? 

Mr. IIinkle. The individual unit, the legal subdivision of the 
State, the irrigation district, does carry the whole load. The mere 
guarantee of the interest on the irrigation district bonds by the Fed- 
eral Government results only in a proper investigation being con- 
ducted by the Government through its Reclamation Service. 

Senator Sutherland. Whv do vou not have vour own State do 
that? Why could not your own State inspect the project and guaran- 
tee the interest payment? Let me ask you this: If the Government is 
obliged to pay any of this interest hereafter — and if we pass a law 
we must always look forward to the possibilities of the Federal Gov- 
ernment being called upon to redeem its guarantee — then propor- 
tionately the State of Rhode Island, which is not interested one 
particle in it, must contribute to the payment of defaulted bonds in 
Oregon and Washington, for instance. Now, is that altogether fair! 

Mr. Hinkle. Well, that is fair if the Government made the mis- 
take that would bring about such a condition. 

Senator Sutherland. Well, you admit there is a possibility? 

Mr. Hinkle. Well, verv remote. 

Senator Works. It seems to me it would be rather a singular 
proposition that the Government should guarantee the payment of 
the interest on these bonds when everything connected with these 
corporations, including the use of the water, the rates that may be 
charged, and everything else, is in the exclusive power and jurisdic- 
tion of the States. 

Mr. Hinkle. I only wanted to say a few words. Judge King is 
here and I would like to know the position of the Reclamation Serv- 
ice in regard to this matter. Many of these questions that you are 
asking me I would very much prefer that you would ask him. If 
you will excuse me, I will give place to him. 

Senator Sutherland. To my mind these are very important ques- 
tions and I would like to have your answer to some of them. 

Mr. Laurgaard. I can answer one question that was asked Mr. 
Hinkle in regard to the failure of district projects. The only dis- 
trict projects that have failed in the West are those that contained 
too much Government land so that the assessments could not be 
collected. 

Senator Works. That is not so in my State. 

Mr. Laurgaard. As to the early ones in California the law was de- 
fective, but I mean in States that have laws that are up to date and 
practical and on which the water is actually brought to the land. 

Senator Walsh. Senator, there must be some afficial reports on 
"his proposition somewhere. 
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Senator Works. Yes; I think these failures were under a different 
law. The law has been strengthened since then and I do not know 
of any failures of late. There was no excuse really for these failures 
except the inefficiency of the law and mismanagement more than 
anything else, because some of the irrigation districts that I know of 
are situated in sections of the State where they should have been suc- 
cessful. In some cases they failed to get the necessary water supply. 

Senator Sutherland. Quite recently you had in California a very 
thoroughgoing investigation by your State board of utilities. 

Senator Works. Yes, sir. 

Senator Sutherland. Looking to a complete reorganization of a 
number of those enterprises which have turned out rather disas- 
trously ? 

Senator Works. Yes; I am not familiar with the later laws enacted 
on the subject. I know the law has been changed quite materially. 

The Acting Chairman. The committee will next hear from Mr. 
King. 

STATEMENT OF ME. WILL R. KINO, CHIEF COUNSEL OF THE 
UNITED STATES RECLAMATION SERVICE. 

Mr. Kino. I wish to state in this connection that in what I might 
here say I do not want to be misunderstood as speaking officially. 
I have never talked with the Secretary of the Interior about this bill, 
although I have discussed it with some other members of the depart- 
ment. Hence I want it fully understood to begin with that I am 
not officially speaking for the department or even for the Reclama- 
tion Service, but I am pleased to have an opportunity to give my 
personal views from my experience and observation and study of 
this question so far as they might be of interest to the committee. 
It has been some time since I have read the bill under consideration. 
As I recall it, the purpose of the bill is to secure the payment of the 
interest upon the bonds of irrigation districts. That appears to be 
the main purpose. It covers interest at the rate of 4 per cent per 
annum. I think this is a step in the right direction, although it 
does not go as far as I would go if it were within my power to deter- 
mine what should be done. It should go even further than the bill 
provides and let the Government, after the proper surveys and in- 
vestigations are made of the proposed irrigation district, to be ap- 
proved by the Department of the Interior, guarantee both principal 
and interest, with the understanding, however, that the Government 
would manage the project until after the major part of the principal 
and interest is paid, and that some method should be provided where- 
by there would be a sinking fund from year to year to pay off the 
principal and interest. But, as I take it, we can get a half a loaf 
sometimes easier than a whole loaf, and if the interest is guaranteed, 
say, for 20 years, that comes within five installments of returning to 
the investor the entire amount invested. If this is guaranteed by 
the Government, the fact that so much of it is guaranteed by the 
Government ought to make the bonds sell at par. I will state by 
way of illustration that there is a certain district in one of the middle 
arid States which has $2,203,000 in irrigation district bonds at 6 
per cent. 
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Senator Works. That is one of the State organizations under the 
State law ? 

r Mr. Kino. Yes; under the State law. The holders of these bonds, 
through their agents, have already offered that if the Government 
will take over the management of that district and collect the opera- 
tion and maintenance fees and handle the district property they will 
deduct $203,000 from these bonds, making an even $2,000,000, and 
will take 4 per cent interest — in lieu of 6 per cent provided for in 
the bonds — to be paid on the same basis as the projects are paid for 
under the reclamation extension act; that is to say, 2 per cent for 
the first four years and 4 per cent for the next two or four years, I 
forget which, and then it increases to 5 per cent or 6 per cent, and 
then the entire amount is paid. So that the entire amount will be 
paid in 20 years. That is an illustration of the difference between 
a Government handled project and a privately handled project. The 
Government would not have to guarantee the payment; it would 
merely agree that it would do the best it could toward managing the 
project. It furnishes a good illustration of the benefits which will 
accrue to the farmer if the Government is willing to assist in such 
matters. 

Now, in regard to the constitutional feature of it, I have already 
given an opinion on that subject. I do not know what the outcome 
of it will be. We have in that project a two-fifths interest in a large 
canal. The project owes the Reclamation Service $475,000 for sur- 
plus water right under the Warren Act. So far as this particular 
project is concerned, our interest lies in the right of way through 
this project and the unification of this entire irrigation system, which 
is in the North Platte Valley, in which something like 100,000 acres 
are already reclaimed; that is, the works are completed for it and 
there are under process of construction works that will reclaim 
another 100,000 acres. Below this district there are about 20,000 
acres which are intended to l>e reclaimed eventually, and for the 
purpose of unifying the entire system it might be advisable to accept 
the proposition. Should we do so, I think there could be no douot 
about the constitutionality of it. 

Senator Works. I am asking about purely State organizations, 
leaving out any question of any interest in the Federal Government 
by reason of its ownership of the public lands. I am referring to 
State corporations irrigating private lands. Under what provision 
of the Constitution could we do this? 

Mr. King. The same question has l>een asked repeatedly in various 
forms elsewhere concerning the authority of the United States, 
through the Reclamation Service, to build projects which included 
private lands. 

Senator Works. I think that is a very serious question. 

Mr. King. It is a very serious question. I think it probable that 
50 vears ago, before the matter was fullv understood, the courts 
would have probably done what they did in those days in regard to 
riparian rights, when, without regard to the reason for doing so, they 
adhered to the old common-law doctrine, which had its origin under 
conditions which were entirely different from those existing in the 
'Western or arid States. They would probably have held it un- 
^nstitutionah just as the early decisions adhered to the old doctrine 
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of riparian rights, which was wholly a misfit in the Western States, 
and which to the up-to-date lawyer from the West appears ludicrous. 

I will say in that connection that the Supreme Court of the United 
States has held it — the national reclamation law — constitutional in 
the case of Swigart v. Baker, 229 U. S., 187. The matter came up 
from North Yakima, Wash. The court held that even though there 
were also private lands in a reclamation project, they might be re- 
claimed at the same time and with Government lands. In the dis- 
cussion of that question when it was before the United. States Court 
of Appeals, one of the judges made some observations which at 
the time were new to me, but perfectly clear and, I think, the rea- 
soning sound, to the effect that while it might be unconstitutional in 
the State of Maine, for example, should they there attempt to re- 
claim private lands, yet it would not be unconstitutional in the 
Western States. There is reason for that. The original 13 
States had title to all their land. The Government had no publlj 
lands in those States. So it is with the State of Texas. In that State 
the Government has no public lands, nor has it ever had any in that 
State. But as to the Pacific Coast States the Government owned the 
public domain. The Government accordingly owned all the water 
within the public domain — right to the use of the water — just as a 
man might own a spring that rises on his homestead and does not 
flow off the homestead. Some question might arise in that connec- 
tion where the water flowed into the State of Texas, or something 
like that, but where the entire stream is on the public domain the 
Government owned it, or the exclusive right to the use of it. 

Now, then, following that up further, the unappropriated waters, 
wherever they may be found, whether in the State or elsewhere, are 
subject to appropriation. 

There are two views taken at the present time. One is that the 
State has the absolute control. But whichever view may be taken, 
the Government has at least a certain interest in the unappropriated 
waters of the public domain. The act of 1866 was the first to recog- 
nize the right to appropriate the unappropriated waters. The act 
of 1877 followed this up. As it stands now, authority is given by 
the act of Congress to appropriate the unappropriated waters of the 
public domain, so far as the Government is concerned. 

Senator Works. I suppose that right exists because the Govern- 
ment is the owner of the land? 

Mr. Kino. I am leading up to the constitutionality of this ques- 
tion. Now, it is true that wherever any water can be appropriated 
by the organization of an irrigation district the Government has at 
least some interest in it, and any step which the Government can 
take looking toward the appropriation of these waters and applying 
them in the reclamation of the public lands, even though it is neces- 
sary to reclaim some private lands, must, under the rule laid down by 
the Supreme Court of the United States in the case of Swigart v. 
Baker, 229 U. S., 187, and also by the court of appeals, be held con- 
stitutional. The Orland project in California is an example of it. 
There is a proposed project in Oklahoma that is in a similar position. 
There is perhaps about 1 per cent of the land that is public land in 
each project. I looked it up and wrote an opinion to the Secretary 
of the Interior, holding that it would be constitutional to build a 

S5734—16 3 
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Eroject there with Government funds, even though all the lands to 
e reclaimed may be in private ownership. 

Senator Works. What State are you irom? 

Mr. King. I am from Oregon. I was born in Washington Ter- 
ritory but have lived in Oregon 44 years. Oregon started out by 
upholding the riparian rights doctrine, following the common law, 
but has finally gotten around to the doctrine of prior appropriation, 
overtaking the States of Utah, Colorado, and others which hold to 
that doctrine. (See Caviness v. La Grande Irr. Co., 119 Pac., 731.) 

Senator Sutherland. This bill applies to other States than tho» 
in which the Government has public lands. It provides for drain- 
ing, reclamation, and diking. It applies not only to irrigation 
projects but to drainage projects as well. Those projects might be 
undertaken in Ohio or any other State. 

Mr. King. Well, that might possibly be held unconstitutional in 
some of the original 13 States where the public land laws did not 
apply. I think we are progressing rapidly enough. The Constitution 
of the United States is largely a matter of growth. The reasons which 
might have given rise to a decision 50 years ago might not exist 
to-day. We must always consider the conditions existing when the 
courts reach them. The reason and spirit of the Constitution can 
not, at least should not, be disregarded. Changed conditions of the 
present time make laws constitutional which were unconstitutional 
decades ago. It is a matter of growth. Of course, Senator, in law 
it is a good deal like the saying in our Western States to the effect 
that when it comes to judging of what is in a mine " one man can see 
as far into the earth as another." So it is, to a limited extent, re- 
garding the law, or what the courts may hold. One good lawyer can 
anticipate what the courts will hold about as well as another. I am 
only giving my personal views, but I do not hesitate to say unquali- 
fiedly that I think the courts will hold the proposed law constitu- 
tional. However, that is merely a prophecy. It is only my personal 
opinion as a lawyer. At any rate, it strikes me that the doubt 
might be resolved in favor of it. Merely because it may be uncon- 
stitutional in the Eastern States it would not necessarily effect the 
status of it in the States where we need it the most. A previous act 
of Congress has in effect declared the arid States to be those west of 
the one-hundredth meridian. This should carry great weight. It 
discloses a special policy of the Government which is now being 
recognized, and before I conclude my remarks I hope to be able to 
show that while there might be some question concerning the power 
of the Government under the Constitution to follow the plans in- 
tended by this bill east of the one-hundredth meridian — although I 
do not concede that — yet there should be no question concerning the 
arid States west of the one-hundredth meridian unless the recog- 
nized law and special policy of Congress, as disclosed by legislation 
heretofore enacted, including the implied recognition of these rights 
by the courts, are to be disregarded. 

Senator Works. I understand an investigation has been made, or 
is beiiig made, by a commission appointed by the Secretary of the 
Interior from the Reclamation Service of the conditions of the dif- 
ferent reclamation projects. Has that report been made yet ? 

Mr. King. There has been no report made. It was considered 
n formally by a few of us as to the oest mei\\o& cA mavc^ tos^ou* 
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for the purpose of reclaiming the arid lands, but no definite report 
has been made. 

Senator Wokks. I understand that Prof. Mead was on that com- 
mission. It was expected that the report would be made in the early 
part of the year. Do you know whether it has been made ? 

Mr. King. I have not heard of that. There is no report made by 
Mr. Mead. Mr. Mead has reported on the question of rural credits, 
but nothingon this other feature. 

Senator Works. I understand from Prof. Mead himself that he 
and some other gentleman from New Mexico, I have forgotten his 
name, had been appointed to make a thorough investigation of all 
these reclamation projects, and to report the result of their investiga- 
tions. I had a letter from him not long ago in which he said, I 
think, that the report would be filed soon. 

Mr. King. Dr. Elwood Mead, Brig. Gen. Wm. L. Marshall, and 
Supervisor of Irrigation I. D. O'Donnell, were appointed a com- 
mittee of three to look into the expenses of these projects and make 
a report on what should be charged up as expenses of those projects. 
It is possible that you have this confused with that report you have 
in mind. 

Senator Sutherland. Have you ever undertaken any project in 
Texas? 

Mr. King. We have what we call a project along the Franklin 
Canal, which is in Texas. It is a part of the Elephant-Butte project. 

Senator Sutherland. There are no public lands in Texas? 

Mr. King. No ; there are no public lands in Texas, but there is an 
act authorizing the construction of reclamation projects in Texas, 
whether the lands to be reclaimed are all private lands irrespective 
of reclamation of Government lands in same project in other and 
adjacent States. 

Senator Sutherland. I know there is. 

Mr. King. But so far the only project that has been in operation 
or being constructed, is in connection with the Las Cruces section of 
the country, and by taking in the Texas end of it, it very materially 
reduces the cost of the entire project. 

Senator Sutherland. That is, it is united with a public-land 
project? 

Mr. King. Yes; it is united with a public-land project, and on 
that theory no question has arisen regarding the constitutionality of 
the law, though it might arise if we attempted to reclaim all private 
lands. 

Senator Works. How far has the Orland project been completed ? 

Mr. King. That has been completed. It is one of the most suc- 
cessful projects we have. It is a small project. 

Senator Walsh. Judge King, I confess I have not been able to 
follow the course of your reasoning. 

Mr. King. I am not surprised, Senator 

Senator Walsh. I do not refer to accepting your conclusions at 
all, but I confess my inability to follow your line of reasoning. The 
line of reasoning by which you arrive at the conclusion that the 
Government may undertake the reclamation of the lands in one of 
the Western States, all of the lands being held in private ownership. 
As I gather it, you lay down the proposition in the first ^lace^ that 
the Government, by the acquisition of i\i\& to taft teratasrj x^'Se^ <s*»* 
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of the Louisiana purchase east of the mountains, and the treaty 
with Mexico, and the settlement of lands in the west, became the 
owner of all the lands which had not been privately appropriated, 
and that as the owner of the lands it also became the owner of the 
water and remained the owner of the land and water during the 
territorial da vs. 

Mr. King. Except such as was appropriated. 

Senator Walsh. Yes. But it conveyed away in a certain area all 
of the lands and the States were all admitted to the Union, by which, 
if the prevailing theory is correct — and that, I think, is entertained 
by the members of the committee generally — the States became the 
controlling factor in respect to the waters of the streams. Now, just 
how do you follow that course of reasoning? 

Mr. King. Well, in one respect you misunderstand me. I was not 
expressing an opinion as to whether the State or the Government was 
the owner of the waters. There can be no question but that in the 
beginning the Government was the owner of all the public lands in 
the West and the water on and appurtenant to the land. I made an 
exception regarding a right that Texas might have when it was ad- 
mitted into the Union, which was with the understanding that it 
owned all its lands and the water was a necessary appurtenant to 
the land. I want to make myself clear if I can. I regret that I 
have not read for some months the case of Swigart v. Baker, and 
other cases which I will cite later, but the first distinction is that one 
is an arid section of the Xation and the other is not. Different 
reasons would npply in one instance from what might apply in 
another. 

Senator Walsh. But I want to confine you to the reasons 

Mr. Kino (interposing). But you asked me how I got the distinc- 
tion. 

Senator Walsh. Oh, no; accept the distinction. 

Mr, King. You asked me for my reasons. 

Senator Walsh. Now, we will go into the favored region, the 
West. Now, we have progressed that far. I follow you to that 
extent. What is the next step? 

Mr. Kino. Unless vou let me answer in mv own wav I am afraid 
I will not be able to make myself clear. 

Senator Walsh. All right, Judge; go on. 

Mr. Kino. I think there is not much doubt but that so far as the 
original 13 States are concerned the Supreme Court of the United 
States will hold that the doctrine of riparian rights is in full force 
and effect. Possibly it would be modified to some extent. There 
is a reason for holding that it is in full force and effect in those 
States that does not exist in the arid States. First, the Government 
has no public lands there. It was not a country that required irri- 
gation. In the Western States the Government owned the public 
lands, and it is reasonable to presume that since it owned the water 
with the lands it had the authority to require some method by which 
those lands could be made productive. 

Now, in order to do that, irrigation became a necessity. The right 
of appropriating water for the beneficial use in irrigation followed 
the land. But in the Eastern States the reason for the rule did not 
exist.. These lands have passed into private ownership, and they 
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still require irrigation, which condition does not exist in the Eastern 
States. The rule which has grown up in the arid States is such that 
the Government has recognized by a number % of decisions, including 
recent ones, the doctrine of prior appropriation, and the right to irri- 
gate these lands. 

The act of 1877 dedicated to the public the right to appropriate 
the unappropriated waters and specified that it should be done under 
the doctrine of prior appropriation. The Oregon Supreme Court 
held — I happen to have had the honor of being on the bench at the 
time and wrote the opinion — that since the date of the desert land 
act (1877) all lands taken up since that time come within the 
doctrine of prior appropriation. 

Senator Walsh. 1 remember the case very well. 

Mr. Kino. The Supreme Court of Washington, I find, has held 
to the contrary rule, but in passing upon the case it did not give 
any reasons for its conclusions. Possibly that is on the theory that 
it is easy to give a conclusion, while it may be very difficult to give 
the reasons upon which the conclusion may be based. However, the 
Supreme Court of the United States, in Boquillas, etc., Co. v. Curtis, 
213 U. S., 339, has impliedly approved the conclusion reached in 
Hough v. Porter, 151 Oreg., 318; 95 Pac, 732; 98 Pac, 1083; 102 
Pac, 728, 731, to which I have just referred. At least they extend 
the compliment of saying that the holding there made was on 
" plausible grounds." 

The decision in Burley v. United States, 179 Fed., 1, held, in 
effect, that there was a distinction between the law applicable to 
the far Eastern States and those of the West, due to climatic condi- 
tions, including the act of Congress which recognized the arid sec- 
tion as being west of the one hundredth meridian. It would seem 
therefore that whatever might be held respecting the Eastern States 
would not necessarily be taken as a precedent for anv action which 
Congress might take respecting the country west of the one hun- 
dredth meridian. 

Senator Sutherland. The rule to which you refer, regarding 
appropriations, is one that arose under State laws, State decisions, 
and State customs, and not under any laws, decisions, or customs of 
the United States. 

Mr. Kino. Well, except so far as the act of 18f>6 and the act of 
1877 are concerned. 

Senator Sutherland. Well, they recognize 

Mr. King (interposing). Yes; they recognize the State laws. 

Senator Sutherland. They expressly recognize State customs and 
local laws. 

Mr. Kino. I think there is considerable confusion along these lines 
as to whether the State or the Government owns the water, or use 
of the water. About all there is to it is that the State has the right 
to enact such laws as may be reasonably necessary for the appropria- 
tion of water, and whether the Government makes the appropriation 
for irrigation purposes or anyone else, it might be held that the 
Government should comply with the local customs, rules, and regu- 
lations of the State, the same as anyone else. 

Senator Sutherland. But it is a matter tVv^t l\\fe StaXa. ^s^x^ss^ 
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Mr. King. Yes; the State controls it in that way, but so far as 
the State or the Government owning the water is concerned, it is for 
all practical purposes a *' distinction, without a difference." 

Take, for instance, our mining laws. While in the eai'ly history 
of this matter the Supreme Court of California held that the State 
owned all the minerals, probably relying on that, we went from 1848 
to 1866 before any mining acts were passed, but finally the matter 
was determined otherwise, and the California cases on this feature 
were overruled. Congress has jurisdiction over the mining lands, yet 
the courts have held that the State can make reasonable rules relat- 
ing to the location of mining claims. Now, it may be that the States 
can make reasonable rules and regulations regarding water rights, 
including the water not appropriated. Yet, under any view, the 
public has a right to appropriate that water, and whoever is first in 
time is first in right, except, of course, as modified by local law. 

Senator Sutherland. Now. Mr. King, the doctrine that the rule 
of riparian rights has been abrogated and has been entirely super- 
seded by the rule that appropriation for beneficial use is a measure 
of right, applies in its strictness in the Rocky Mountain States? 

Mr. King. Yes, sir. 

Senator Sutherland. And the General Government recognized that 
as a rule. Now, if Oregon were to lay down a different rule and hold 
to the old doctrine of riparian rights, have you any doubt that the 
Congress of the United States would be obliged to acquiesce in that? 

Mr. King. Well, that would depend 

Senator Sutherland (interposing). Or in other words, could the 
Government of the United States ignore the rule laid down by the 
State and put in place of it by any sort of proceeding, by legislation 
or otherwise, the rule which obtains in the Rocky Mountain States! 

Mr. King. I think that under some conditions it could. It could 
where the stream flows from one State to another. Whether the 
court would have the constitutional authority to override the de- 
cision of the State supreme court where the property is entirely 
within the State is another question. But as to an interstate stream, 
I think the Supreme Court of the United States would have full 

I'urisdiction. In fact, if it were not an interstate stream, I can see 
iow the question of taking property without due process of law 
might be urged and enable the United States courts to take jurisdic- 
tion. The question of riparian rights involves a question which has 
grown out of grants made by the Government, and if the question of 
taking property without due process of law is involved and can be 
presented, then, certainly the United States Supreme Court could 
decide the same in accordance with its views of the law upon the 
subject. A question of this kind was recently raised in the case of 
Moss v. Ramey, 239 U. S., recently argued and decided. Another 
question involving rights of this character is now pending before 
tne United States Supreme Court in the case of Pacific Live Stock 
Co. v. Lewis et al. I participated in the argument of both of these 
cases. The first case mentioned involved a question of riparian 
rights in Idaho, and a number of decisions rendered by the highest 
court of that State were overruled. 

, Senator Works. Well, the doctrine of prior appropriation as 
% **Binst riparian rights is not the result oi tmy ¥^&ra! decision. It 
entirely a matter that has been controlled^ tVe SVatea. 
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Mr. King. I do not agree with you there. I think it is a result of 
the acts of I860 and 1877, which recognized and declared as the law 
that they had the right to appropriate under the doctrine of prior 
appropriation. In the first place there was no law on the subject. 
The people, by local customs, rules, and regulations, made the laws 
as they went along. 

Senator Works. That applies to the conditions as they are made 
by State legislatures. 

Mr. King. Well, that is a matter of opinion. 

Senator Walsh. You regard it in the nature of a grant from the 
Government of the United States to anyone who might take ad- 
vantage of the grant? 

Mr. King. Yes, sir ; this is practically a quitclaim deed. 

Senator Walsh. Well, that is a serious question. 

Mr. King. A very serious question. 

Senator Walsh. As to whether this is a quitclaim, the Govern- 
ment releasing any right that it might possibly have, or whether it 
is a grant, the Government granting something which it has in fact. 

Mr. King. If you will permit me to coin a word, I will say it is 
a quasi dedication. 

Senator Walsh. Well, that contemplates the ownership in the 
dedicator. 

Mr. King. It does; and the one who makes the appropriation ac- 
quires the vested right. 

Senator Walsh. We are all very anxious to promote the purpose 
that these gentlemen have in mind and we are all interested in put- 
ting these enterprises on a financial basis if we can. We are like- 
wise desirous, if we should conclude to report the bill, to put our- 
selves in the position where we could support it on the floor of the 
Senate. Obviously, this objection will first address itself to the 
mind of any man who has the slightest disposition to antagonize the 
measure. 

Now, you will pardon me, but I would like to follow the line of 
reasoning that you pursue a little further, because we will have to 
rely upon you very largely if we indorse this measure. It seems to 
me that you dropped the argument at the very beginning of it. Now, 
we all follow you easily enough that there is a vast difference be- 
tween the Eastern States and the Western States in relation to these 
matters, and there is a difference between California and the rest 
of our Western States. Originally your State stood with California, 
as Washington did, in holding that the grantee from the Govern- 
ment took a riparian right with his grant, and is entitled to have the 
stream flow down past his premises as it was wont to flow, as against 
anybody who made a subsequent appropriation. As against anvbody 
who made a prior appropriation, he took it subject to that charge, 
and the Supreme Court of the United States recognized that. It 
says that the Government is the owner of the land in these States 
just the same as a private owner is, and the Government can not 
insist any more than a private owner shall insist that the water shall 
flow down past his premises as it was wont to flow ; that the Govern- 
ment land is subject to the same rule. It may be deprived of the 
water the same as a private proprietor might be deprived of the 
water. We follow you that far. That \a eas^ . "Brofc tkw ^* \»i8&> 
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the important question. Here are lands held purely in private owner- 
ship. The Government does not own an acre that is to be irrigated. 
The water is going to be appropriated from the stream to irrigate 
it. Even if we concede an ownership in the water of the stream, 
free permission is given to take that water. Anybody who wants to 
take it may take it. That is the act of 1877. 

Mr. King. Do you mean to say that before anyone takes it the 
Government must have lost all interest in it ? Has not the Govern- 
ment the same right to appropriate that water for any of its public 
purposes? 

Senator Walsh. Undoubtedly. 

Mr. King. I just wanted to get your position. Undoubtedly the 
Government has the right under the State statute just the same as 
any other appropriator. Whether it would have the right outside 
of that, we need not discuss now. 

My theory is this: That until that water is appropriated, until it 
is taken, the Government has the first control over it. The Govern- 
ment has merely dedicated to the people the right to go and take it 
I'ust like you take your public lands. When a man ''squats" on a 
Lomestead he acquires a certain right, and it is a vested right, as 
against all except the United States, but until that land is filed upon 
the Government can do as it pleases with it. 

Senator Walsh. Of course. 

Mr. King. I think the same rule applies to the water. Practically 
all of the laws on the subject recognize the right of the State to make 
reasonable local rules, laws, and regulations regarding the appro- 
priation of water. 

Senator Walsh. You have illustrated your position very nicely in 
the Supreme Court case. 

Senator Works. Senator Walsh, you say the Government has the 
right to appropriate the water of the streams. Undoubtedly it has 
for the purpose of its own lands. 

Senator Walsh. Exactly. 

Senator Works. But has the Government a right to appropriate 
the water of the streams for the purpose of applying it to other 
people's land? 

Senator Walsh. Well, the individual has that right. I might 
take water out of a stream for the purpose of putting it on your land. 
That is the general rule out West. You do not have to own the land 
on which you put the water, if you put it to a beneficial use. But we 
are getting away from the question. 

Senator Works. I want to stick to that a little bit longer. The 
question is whether or not the Government has the right to enter 
into the business of selling water to other people. 

Senator Walsh. That is what I want to lead Judge Kins into. 

Mr. Kino. That has been determined bv the case of Swigart r. 
Baker to which I have referred, in which it was held that the Gov- 
ernment does have that right. 

Senator Walsh. But that case only determined that where there is 
both Government land and private land 

Mr. Kino (interposing). I will admit that the decision 

Senator Walsh (interposing). I am not talking about the decision. 
The Government has the right undoubte&Yj to \TK\rcorcfe \t& own 
tsnds. It follows necessarily that as it, caYT\e* V!tvfe v**tet to ^cv*v\k 
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lands as well, it may make a provision by which the private lands 
shall contribute measurably to the project. That is easy. 

Senator Sutherland. That is a mere incident. 

Senator Walsh. That is simple. But we are taking the case now 
where the Government does not own an acre of the land. I want to 
follow your argument on this riparian rights doctrine as opposed to 
the doctrine of prior appropriation. We concede the right of appro- 
priation. Any owner of land may appropriate water and take it out 
and put it on the irrigated lands. How do you follow from that to 
the conclusion that the Government could take out water from a 
stream and spend the public money in putting that water upon the 
land of private owners, exclusively private owners? That is where 
I can not follow you. 

Mr. King. Well, if I may be permitted to do so, I would like to 
insert in this proceeding opinions which I prepared for the Secre- 
tary of the Interior on that particular point. 

Senator Walsh. I am very sure it would be most helpful to the 
committee. 

(The opinions referred to will be found printed in full on page 
58.) 

It has been some time since I got right down to the bedrock and 
worked the question out, but I will say that I reached my conclusion 
without any serious doubts as to the constitutional feature of it. As 
I stated before, it is a good deal like a mine. One man can see as 
far into the earth as another man. We can not say what the court 
would hold. The general public good and general welfare of the 
community and the State necessarily enter into it to some degree. 
All I can do is tell you what I would hold if I were the court. 

But I recognize that the public good, etc., is not necessarily the 
test. However, this question enters into it; when the Government 
conveyed the public lands to the citizens of the State, while there 
was no express agreement to help reclaim those lands, I can see where 
it might be held that there was an implied right to do so — I will not 
say obligation — to assist the citizens who settled on these arid sec- 
tions in reclaiming the lands which the Government once owned. 
Now, I have not seen any decision to that effect. That is just an idea 
that passed through mv mind while you were talking. I think you 
will find after thorough investigation that good authority exists for 
holding it constitutional. Quite a number of these matters I reasoned 
out as best I could in Hough v. Porter^ If you can take the time and 
patience to read it, I would like to talk with you after you have 
read it. 

Senator Walsh. I have it in mind pretty well 

Mr. Kino. It is such a lengthy opinion that I think it would be 
cruelty to Senators to ask them to read all of it. However, the 
reasoning there will to some extent meet questions you and Senator 
Works have asked. 

Senator Sutherland. Judge, do you think the Federal Govern- 
ment would have the power to provide for a system of waterworks, 
to build a system of waterworks, to furnish water to a town built 
on the public domain? 

Mr. Kino. I believe it would, if it is on thq public domsAxv. 

Senator Sutherland. I mean on land. loravstVg ^ 'Swk ^s&sr. 
domain, but which has passed into private oytsvsx^i\y$« 
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Mr. King. Well; there might be some question about it. I do not 
think that is in pomt, however. 

Senator Sutherland. What difference is there in principle be- 
tween that and the case in which it is undertaken to furnish water 
to farmers who own land which has formerly been a part of the 
public domain ? 

Mr. King. Well, that is getting down to a fine point — quite tech- 
nical, Senator. 

Senator Sutherland. It is a difference between farm lands and 
town lots. 

Mr. King. Well, one is quenching the individual's thirst and the 
other is quenching the thirst of lands the title to which the Govern- 
ment has once owned but parted with. 

Senator Sutherland. There is just as much constitutional power 
for reclaiming a man's thirst as for reclaiming his land. 

Mr. King. I will not say that the Government has not that power, 
but I can see where it could be held constitutional in one case and 
unconstitutional in another case. Now, the Government, in building 
the reclamation projects, in one respect is acting in the nature of an 
agent for the settler for the reclamation of this land. I can see 
where there might be a distinction between the right of the Govern- 
ment to take water for supplying a fort, a military hospital, as in 
New Mexico, for example, or a military reservation, where riparian 
rights might be held still in force, notwithstanding these later acts; 
but as to a body of citizens, for whom a project may be built, I 
think the Government is acting in the capacity of an agent. To coin 
a word to meet the new conditions, it becomes a quasi agent under 
such circumstances. The Government furnishes the money and says, 
" We will hold the title to this property until you pay the major part 
thereof." 

Now, it is getting late. I want to say one thing more about the 
general proposition of guaranteeing interest on bonds. I believe 
that if it should be found constitutional, which I think it is, for the 
Government to proceed thus far, that it offers a solution for the 
reclamation of all the arid lands of the West without Congress 
appropriating a dollar for the purpose and without taking any mate- 
rial chances upon the returns, provided it is safeguarded with the 
necessary provision regarding the building of projects in the first 
instance in having Government engineers ascertain first whether it is 
feasible and making certain that it is a feasible project. I would 
not be in favor of the Government guaranteeing interest on bonds on 
any irrigation district unless after a thorough investigation by its 
agents or engineers of the project it is pronounced feasible in ad- 
vance. If that is done, I can see how all the arid lands may be 
reclaimed, to the extent of the available water, without making an 
appropriation for the purpose, for the reason that each project would 
build itself up on a sound basis. 

That is alt I have to say. If the Senator over there (Senator 
Walsh) does not get me into any more legal boxes, I will be fortunate. 

Senator Works. I think you will have some trouble to get out of 
the box that the Senator has already got you in. 

Mr. King. I am not prepared to admit that I am in a box as yet 
"f we did not have the Swigart-Baker case and other good cases to 
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back us up as to the implied constitutionality of the reclamation act, 
and laws of this nature, I would not feel so confident as I am. 

Senator Works. What volume is that case in? 
. Mr. King. I will find out and put it in the record. 

(The case above referred to is reported in 229 U. S., 187.) 

Senator Sutherland. Did they hold any more in that case than that, 
having the power to reclaim the public lands of the United States, 
there went with it the power, as wholly incident, to reclaim private 
lands forming part of the project? 

Mr. King. I think that is probably as far as it went. Practically 
every constitutional question was raised in connection with that 
case, and the court of appeals in that and other cases to which I will 
cite you to-morrow, had more to say on these other features than 
the Supreme Court of the United States. Their opinions covered 
the points essential to the final determination of the case. In these 
cases there were both private and public lands involved. The de- 
cisions of the court of appeals on these particular questions might 
be dicta so far as the private lands are concerned, but in any event 
they are very persuasive and the reasons, I think, are sound. 

Senator Sutherland. In the case of Kansas v. Colorado, I think 
the court said verjr clearly that Congress had no independent power 
to provide irrigation for arid lands or to reclaim arid lands, but 
only to reclaim lands of the Government. 

Mr. King. You can take that decision and read it and you can find 
plenty of support for either side of the question. 

Senator Works. As I understand it, the question there was whether 
or not the Government had such interest as to be admitted as a party. 

Mr. King. That was in the first opinion, but in the second opinion 
they went into the merits of the case. 

(Thereupon at 11.55 a. m., the committee adjourned to meet at 
10.30 o'clock a. m., to-morrow, Thursday, March 30, 1916.) 
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THURSDAY, MARCH 30, 1916. 

United States Senate, 
Committee on Irrigation and 

Reclamation of Arid Lands, 

Washington, D. C. 

The committee met at 10.45 o'clock a. m., in room 129, Senate Office 
Building, pursuant to adjournment, Senator Harry Lane presiding. 

Present: Senators Lane (acting chairman), Thompson, Walsh, 
Works, and Jones. 

Also present: Mr. Will R. King, Mr. George M. Corlett, and Hon. 
James H. Hawlev. 

The committee resumed the consideration of the bill (S. 1922) 
relating to the reclamation of arid, semiarid, swamp, and overflow 
lands through district organizations, and authorizing Government 
aid therefor. 

The Acting Chairman. Mr. King, you may proceed. 

STATEMENT OF MR. WILL E. KING, CHIEF COUNSEL OF THE 
UNITED STATES RECLAMATION SERVICE— Resumed. 

Mr. King. Mr. Chairman and gentlemen, if there is no objection, 
I would like to take up a little more of your time in completing what 
I had to say yesterday, with which at the time I thought I was 
through. But after thinking over a number of the questions that 
were propounded to me on the legal problems — some of which are 
very intricate constitutional questions — I feel that I ought to say a 
few words more on the subject. At the outset, of course, as every 
lawyer knows, there were serious doubts as to whether the Supreme 
Court of the United States could even determine the constitutionality 
of the measures which Congress might pass. However, after a series 
of years and threatened impeachment of a Justice or two it was 
finally determined, and I think rightly, that the Supreme Court of 
the United States had the power to pass upon those questions and 
determine the constitutionality of an act of Congress. 

This bill, as I take it, so far as the constitutional features are con- 
cerned, goes to the question of the authority of the United States to 
guarantee the interest up< n irrigation district bonds. 

Congress has heretofore established precedents along that line, so 
I am informed, but I have not looked up the records. I am reliably 
informed, however, that Congress has established a precedent in 
that direction, especially in the case of guaranteeing certain bonds 
issued by the Union Pacific Kailroad Co., the payment of ^.vtlv^x <kfc. 
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interest or the principal, or both, I am not certain which; but, in any 
event, it constitutes a precedent along that line, so far as Congress 
might have passed upon the constitutional question. 

Senator Works. Has that action of Congress ever been tested 
directly in the courts — do you know, Judge? 

Mr. King. My impression is that it has not been. I only refer to 
it as a matter of congressional history. This morning one of the 
parties in my office, who claims to know about it, said it had been 
tested in the courts, while another party thought not. I have not 
had the time to look it up. That was merely a matter of difference 
of opinion. I understand that one of the Federal courts upheld it, 
but probably it did not reach the Supreme Court of the United 
States. 

Senator Works. The payment of interest on the bonds, I suppose, 
would involve a question of interstate commerce, and it might be 
justified on that ground. 

Senator Jones. And possiblv the establishment of post roads. 

Mr. King. Yes; there may be a number of questions involved. I 
only mention it as an instance of the guaranteeing of the payment 
on bonds. I hesitate to do that, because it did not result very favor- 
ably, so far as the Government was concerned. As I understand it 
the Government lost some money on it. Looking into the question 
hurriedly, I think we should take into consideration the fact that 
there is no provision in the Federal Constitution for the establish- 
ment of national banks, and yet the Government will authorize the 
establishment of these banks and will authorize the loaning of money 
by the banks to the people, under certain restrictions and regulations 
That itself is going a long ways in the direction of the question now 
before this committee. 

In this connection permit me to call your attention to a discussion 
of the constitutionality of that feature in the case of McCulloch r. 
State of Maryland, reported in Fourth Wheaton, page 415, where, I 
think, the question was first determined by the Supreme Court of 
the United States. At that time, as I remember from reading the 
history of the subject, it was a much greater jar to the public senti- 
ment, especially so far as the lawyers were concerned, as to whether 
the banking acts were constitutional than the question involved in 
the bill now before Congress and under consideration here, or of the 
question of the constitutionality of the reclamation act as applied 
to private lands. Even one of the Presidents, as I recall it, took the 
position that the banking act was unconstitutional, and a great deal 
of disturbance was created over it. 

Before giving the quotation which I have in mind, I will refer to 
a certain provision of the Constitution, section 3, which reads 

Senator Jones (interposing). What article? 

Mr. King. Article 4. section 3, which reads: 

Congress shall liavo power to dispose of and make all needful rules and regu- 
lations respecting the territory or other property belonging to the United 
States * * *. 

That section does not say anything about the question of irrigating 

private lands or anything of that kind, but it says equally as much 

about it as it says about the authority to create banks and loaning of 

money through the banking corporations, or the establishment of 
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rural credits, and many other questions which are constantly coming 
up. Of course, the matter of irrigation was never dreamed* of when 
the Constitution was adopted. The problem was more to get rid of 
the water than to get it. 

In reading the opinion of Mr. Justice Marshall, who is recognized 
as among the greatest of constitutional authorities, I find this 
remark : 

Let the end be legitimate, let it be within the scope of the Constitution, and 
all means which are appropriate, which are plainly adapted to that end, which- 
are not prohibited — 

Note those words — 



which are not prohibited, but consistent with the letter and the spirit of the 
Constitution, are constitutional. 

One of our hobbies in legal matters is the question as to the " letter 
and spirit" of the law, which I think tides us over many difficult 
problems on the question of the constitutionality of an act. In my 
six years' experience in the State legislature — two years in the house 
and four years in the senate — I discovered that I was inclined to be 
like a good many others, that is to say, if I was in favor of a bill I 
did not have verv much difficulty in finding out whether it was con- 
stitutional, and if I were opposed to it I quickly became interested 
in the constitutionality of the act I became, like other lawmakers,, 
under like circumstances, very jealous of and much concerned about 
the constitutional rights of my constituents. 

Now, it may be that I am a little biased because I am inclined to- 
favor legislation along this line. Hence you may, of course, take 
this into consideration. 

In discussing this question I will only give you excerpts from this, 
decision. For instance, Judge Marshall says: 

Among the enumerated powers we do not And that of establishing a bank, 
or creating a corporation. But there is no phrase in the instrument which, 
like the Articles of Confederation, excludes incidental or implied powers; and 
which requires that everything granted shall be expressly and minutely de- 
scribed. Even the tenth amendment, which was framed for the purpose or 
quieting the excessive jealousies which had been excited, omits the word 
•• expressly," and declares only that the powers " not delegated to the United 
States, nor prohibited to the States, are reserved to the States respectively or 
to the people " ; thus leaving the question whether the particular power which 
may become the subject of contest has been delegated to the one Government 
or prohibited to the other to depend on a fair construction of the whole 
instrument. 

I call particular attention to the fact that nothing is said regard- 
ing the power to create a banking corporation, and especially to this, 
expression: "But there is no phrase in the instrument which, like 
the Articles of Confederation, excludes incidental or implied powers." 

Senator Works. Now, in that connection, Judge, suppose that the 
foundation of the right is something over which the Government has 
jurisdiction and was incidentally brought in by reason of that fact. 
And suppose we applied that to the question of rendering aid to 
purely State corporations and supplying water to private individ- 
uals. Where do you find your information to bring you within that 
decision ? 

Mr. Kino. I am coming to that later. I think I can give you my 
theory of it, at least. I will endeavor to make myself okas <sx<hs&. 
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Senator Works. That is the point I would like to have you dis- 
cuss. 

Mr. King. I fully understand where the difficulty lies, and I am 
leading up to it. Since we have no decision directly on this point, of 
course, you will understand that we have to reason it out and form 
some basis for reaching our conclusion, and I am endeavoring to do 
that. 

I am not unmindful of the rule, as announced by such eminent 
text writers and jurists as Judge Cooley in his work on constitu- 
• tional limitations, seventh edition, page 241, the substance of which 
is that the Government of the United States is one of enumerated 
powers while the governments of the States are possessed of general 
powers of legislation. When a State law T is assailed on the ground 
of its unconstitutionality we examine the constitution to ascertain 
whether there is a clear prohibition of the act complained of; that 
is to say, so -far as the State constitution is concerned Jhe act is pre- 
sumed to be valid unless we are able to discover that it is prohibited; 
while in the Constitution of the United States we look for grants of 
legislative power and it is well settled that Congress can pass no 
laws that are not authorized by the Constitution, either expressly or 
impliedly. A State legislature has jurisdiction of all subjects upon 
which its legislation is not prohibited. 

In this connection do not overlook the statement that Congress has 
the power to pass laws which are impliedly granted by the Constitu- 
tion and that this word "impliedly" — or incidental — is the pivot 
upon which Mr. Justice Marshall decided the case of McCulloch r. 
Maryland, in favor of the constitutionality of the banking act. 

Notwithstanding, however, the distinction between the construc- 
tion of the constitution of a State and that of the United States, it 
seems equally well settled that the object and purpose of a law, 
whether fundamental or otherwise, must be considered, and that a 
constitution, whether National or State, must not be interpreted upon 
narrow- or technical principles, but on broad general lines, in order 
that the objects and purpose of the law may be carried out. Tin 
whole constitution must be construed together, and whether a Stat 
or National Constitution, when two constructions are possible, one o 
which tends to impede or defeat the very purpose of the Governnien 
while the other construction does not, we should take into consider: 
tion the interpretation which harmonizes the Constitution as a who 
and carries out the purpose for which such Constitution may ha' 
been adopted. This feature appears to have been well considered 
State v. Cochran, 55 Oreg., 179; 105 Pac, 884, in which the co 
stitutionality of the appointment of two additional supreme judj 
authorized by the Oregon Legislature, was brought in question. 

Article 1, section 8, of the Constitution expressly gives to C< 
gress the power to borrow money on the credit of the United Stal 
and the power is given to dispose of the territory or other prope 
of the United States. There seems to be no limit to the variety 
purposes for which Congress may appropriate money, except 
prohibition in the fourteenth amendment against assumption 
payment of any debt or obligation in aid of insurrection or 
))oUi(m against the United States or any claim for the loss or ema 
jmtion of any slave. The prohibition thus expressed was necess 
only on tlio assumption, and it m\g\\tV>e ssv\& s\\o\\VSi Vte taken 
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construction by the people of the Constitution, to the effect that 
without such prohibition Congress had the power to assume or pay 
such debts or obligations as were there enumerated. The prohibition 
against paying this particular class of debts would clearly seem to 
imply that Congress had the power either to pay or guarantee the 
payment of such debts as were not there enumerated! Then how 
can it be reasoned out that Congress does not have the right if it 
deems proper to do so to appropriate for or guarantee the obliga- 
tions of a public corporation recognized as being for public use and 
public purposes, a class of corporations which are held in some States 
to be municipal corporations and in other States quasi municipal 
corporations. 

When I am asked to point out in the Constitution the provision 
wherein Congress is authorized to guarantee the interest on irriga- 
tion district bonds I do not hesitate to answer that there is no ex- 
press provision, but as in the Maryland bank case there is certainly 
an implied right, to say nothing of the other reasons which I have 
just advanced. For example, we find no express constitutional au- 
thority for purchasing territory from foreign powers, yet the Loui- 
siana and Alaska purchases were made. There is no express con- 
stitutional authority for the payment of pensions, yet very early in 
the history of the country Congress appropriated money for this 
purpose. These payments are made to widows of soldiers as well as 
to the ex-soldiers themselves and are purely personal gratuities. It 
is authorized, I think, more largely upon the ground of implied 
authority in Congress than upon any other ground that might be 
advanced. 

We have no express authority in the Constitution for levying 
duties upon imports from countries under the general charge and 
control of the United States, such as the Philippines and at one time 
Cuba, etc., yet this was upheld by the Supreme Court of the United 
States — although by a divided court — upon the implied authority of 
a nation to carry out the general purposes for which the Government 
was organized and which were not foreseen at the time of the adop- 
tion of the Constitution. It has been some time since I read that 
decision, but as I remember it there was also included in the reason- 
ing that this territory was not a part of this Government at the time 
of the adoption of the Constitution. The same may be said of the 
constitutional right of Congress to enact certain laws, such as we 
have under consideration regarding the section of the arid West 
which at the time of the adoption of the Constitution was not a 
part of the United States, but which came to it by treaties and over 
which the Government was given larger and more effective jurisdic- 
tion than over the. States east of the Ohio River. 

Congress has frequently appropriated money for the use of suffer- 
ers from public calamities, presumably because of the public good to 
result. Yet the constitutionality of all these exercises of congressional 
authority now goes without question. 

Again, since Congress has practically unrestricted power to dispose 
of the property of the United States, including the appropriation of 
moneys, and has the power to borrow money on the credit of the 
United States, it necessarily follows, as a logical result, that it has 
also the implied authority to use the credit of the United States i\s 

3.173 f—iG / 
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a guaranty of public and municipal corporations which may never 
have to be paid by the United States, but which, as it will appear 
from a quotation which I will read from an opinion by Judge Gilbert, 
of the Federal bench, pertains to a matter of public concern coming 
within the line of public improvements, as the prevention of floods on 
the Mississippi or the improvement of rivers and harbors. 

Let me return again to the very able decision rendered by Chief 
Justice Marshall in McCulloch v. Maryland, 4 Wheat., 407, where 
it is said : 

Although, mnong the enumerated powers of government, we do not find the 
word "bank" or •• incorporation," we find the great powers to lay and collect 
taxes; to borrow money — 

Notice these words — 

to borrow money ; to regulate commerce, etc. 

Now this is one system of borrowing money; but I realize, however, 
that it is the purpose to which it is being applied where its consti- 
tutionality is questioned. Leaving out the rest of the quotation, 
which can be supplied by anyone who wishes to read it, the Chief 
Justice continues : 

The exigencies of the Nation may require that the treasure raised in the 
North should l>e transported to the South, that raised in the East conveyed to 
the West, or that this order should be reversed. Is that construction of the 
Constitution to be preferred which would render these operations difficult, 
hazardous, nnd expensive? Can we adopt that construction (unless the words 
Imperiously require it) which would impute to the framers of that instrument, 
when granting these powers for the public good, the intention of impeding 
their exercise by withholding a choice of means? If, indeed, such be the 
mandate of the Constitution, we have only to obey ; but that instrument does 
not profess to enumerate the means by which the powers it confers may be 
executed : nor does it prohibit the creation ot a corporation, if the existence of 
such a being be essential to the beneficial exercise of those powers. It is, then, 
the subject of fair inquiry, how far such means may be employed. 

Now, Senators, while I am on the subject, the Government, it will 
be reccgnized, has certain powers within the States. Of course I 
recognize that the question as to the limit is a constitutional question 
which is here presented. I call particular attention to this language: 

Nor does it prohibit the creation of a corporation, if the existence of such a 
being be essential to the beneficial exercise of those powers. 

Now, if we can create a banking corporation under that authority, 
which makes no mention of it, and the Government can get behind 
the banks, even though the money is deposited in such a way as to 
guarantee the paper money which is issued through these banks, if 
the Government has that power under that provision of the Consti- 
tution, I can see no reason why the same rule should not apply to 
a case of this kind where the Government merely guarantees the in- 
terest on the bonds in the interest of the public good, for a public use, 
of the community in which the project may be located. 

Senator Works. Now, we will have to observe the limitation con- 
tained in that opinion. The foundation, as I suggested a while ago, 
is the existing power of the Government and, as I understand the 
decision, it is to the effect that where that power exists and the estab- 
lishment or creation of a corparation is necessary as an incident to the 
carrying out of that power, then the Government has the power to 
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establish the corporation. And so with respect to banks. I have not 
read the decision to which you referred upholding the right of the 
Government to use public water on private lands, but I can under- 
stand how that can be maintained, because it may aid the Govern- 
ment in taking care of its own lands by enabling the private lands to 
carry on the project. I realize that theory pretty thoroughly, but 
the thir.g that troubles my mind is whether there is any existing 
power on the part of the Government to which you can attach this 
incidental power which you are asking Congress to resort to by way 
of helping securities in which the Government has absolutely no 
interest. 

Mr. King. Well, as I stated a few minutes ago, I was leading up to 
that. 

Senator Works. Well, I was calling your attention to it in this 
very connection. 

Mr. King. I am very glad to have my attention called to it, because 
it assists me in reaching it, but we have always found that in arguing 
our cases before the courts — whether the highest or the lowest in 
rank — that the courts always think faster than we can talk, and they 
get away ahead of our argument, and as a rule interfere with and im- 
pede the discussion of counsel, as a rule to the prejudice of the court's 
wishes as well as the counsel talking. I am taking it up in the order 
in which I have it in my mind and what I deem its lc gical order. 

Just one more quotation from the opinion of Chief Justice Mar- 
shall: 

The Government which has a right to do an act and has Imposed on it (he 
dnty of performing that act must, according to the dictates of reason, be 
allowed to select the means ; and those who contend that it may not select any 
appropriate means, that one particular mode of effecting the object is excepted, 
take upon themselves the burden of establishing that exception. 

The creation of a corporation, it is said, appertains to sovereignty. This is 
admitted. But to what portion of sovereignty does it appertain? Does it be- 
long to one more than to another? 

And thus the discussion continues. I will not quote any further 
from this decision, but it establishes principles as the foundation or 
basis upon which I am endeavoring to reason out this matter. It 
establishes the principle that, while it is not mentioned in the Con- 
stitution of the United States that the Government had any power 
to create a bank or corporation, that it was within its implied or in- 
cidental powers, and when we take into consideration the fact that 
this implied power carried with it the authority to guarantee to one 
of these corporations or to the people dealing with these banking 
corporations the payment of every national-bank note that is issued, 
about which nothing was ever mentioned in the Constitution, but 
which amder this great decision was brought within the incidental 
and implied powers of the Government, I submit, gentlemen, that the 
Government nas the power to go further, if it sees fit to do so — and 
as to whether it does, or should do so, becomes and is merely a ques- 
tion of policy — and guarantee the payment of any bond of any muni- 
cipal or public corporation, regardless of the purpose for which it 
may be issued. It is within the discretion of Congress to determine 
whether that purpose comes within the general policy of this Gov- 
ernment in the work which it undertakes to perform, and it is not a 
constitutional question at all. 
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Senator Works (interposing); Now, right there. To what power 
of the National Government do you attach this as an incident to 
bring you within that decision ? 

Mr. Kino. Well, as I say, I thought I had made that clear. How- 
ever, I hope to reach it again soon. I trust you will be patient with 
me. 

Senator Works. Oh, I am not impatient. I reserve the right to 
question you when anything occurs to me as you go on. I think 
proper and best to mention it. 

Mr. King. Certainly. I am glad that you do so. I only want to 
explain why I may not have fully answered you as yet. Now, that 
brings up the question I mentioned yesterday. We have the general 
policy or the Government which I am going to refer to in an opinion 
which I referred to yesterday. I will not read it, but I will merely 
call your attention to a quotation from it — the policy of the Govern- 
ment to deal with the different conditions existing in the public 
lands of the West. But, even independent of that, take the South, 
the East, the question of swamp lands, which are included in this 
bill — there is a question of public health involved in all these matters. 
The Government has frequently made appropriations for the relief 
of people who have suffered from floods; the Government has also 
made appropriations for specific purposes in specific localities inde- 
pendent of the questions of rivers and harbors, even to the destroying 
of mosquitoes. Even where governmental obligations, those questions 
were not involved. It is nothing unusual for the Government to make 
an appropriation for purposes of that kind. 

Senator Works. I think a good many of those appropriations 
would be held unconstitutional if they had ever been questioned. 

Mr. King. Well, I do not know why we should get worried about 
the particular matter now .before us and try to mane it a test, when, 
without question, we have let so many of more questionable character 
escape. Under this decision which I have read you are justified in 
resolving all reasonable doubts in favor of the constitutionality of 
the act. 

Now, coming to the question; for instance, of reclaiming 100,000 
acres of desert land near Yuma, Ariz., even though they were all 
private lands, we would have in that case the general good, the public 
good, the admitted good which would result to the public which far 
exceeds the $400,000 or $500,000, or even millions, appropriated to 
relieve flood sufferers, for example. On that point I will read you 
what Judge Gilbert has to say in the case of United States v. Hansen, 
167 Fed. He said: 

It is only the use of the revenue derived from taxation that is by the Consti- 
tution expressly restricted to the payment of the debt and provision for the 
common defense and general welfare of the United States, and if by implication 
the funds derived from the sale of public lands of the United States are subject 
to the same restriction there is no difficulty in the way of holding that the use 
of the funds as contemplated by the reclamation act is for the common welfare- 

That is not the quotation I wanted to read at this particular time, but> 
it is to the point. The point I want to bring out here is that in tha* 
decision it was held that, under the act of 1890, Congress recognizee 
the n rid section as being all west of the one hundredth meridian b^ 
prescribing certain conditions with respect to all patents hereaft& 
%ken up under anv of the land laws of t\\fc \3i\\te<i $tata&. I onl^"^ 
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mention that as showing what Congress has already recognized as 
the arid section. *In the case of Burley v. United States, Circuit Judge 
Gilbert rendered the decision in which he said that "the policy of 
reclaiming the arid regions of the West for a beneficial use, open to 
all the people of the United States, is as much a national policy as 
the preservation of the rivers and harbors for the benefit of naviga- 
tion." That was Judge Gilbert's opinion about that. It was partly 
on that theory that they held that the reclamation act was constitu- 
tional, as I remember it. I may possibly have the two cases mixed. 

Now, whether we go as far as the judge there has gone or not for 
the purposes of this argument is immaterial. It may be that that 
language is a little broad. It may be that while every man can sail 
his vessel upon the rivers, while they can not upon the* farm of every 
man do as they please, they might do so upon a navigable stream. It 
becomes only a question of degree, so far as the " public good " may be 
concerned. For example, until recent years it was held that the 
taking of a right of way over a man's land for an irrigating ditch 
was taking private property for a private use. 

Senator Works. What was involved in that case in which Judge 
Gilbert rendered his decision? 

Mr. Kino. Why, the constitutionality of the reclamation act, as I 
understand it. 

Senator Works. Of course, we recognize the right of the Govern- 
ment to irrigate its own private lands. 

Mr. Kino. The question that was involved was as to whether 

rivate lands could be reclaimed in Government irrigation projects. 
Xow, to illustrate 

Senator Works (interposing). Now, just a moment. 

Mr. Kino. Certainly. 

Senator Works. That, I suppose, is incidental to the irrigation of 
the public domain, or part of the land of the Government itself, and 
therefore I think it comes within the scope of the decision that you 
refer to as an incidental means of disposing of public lands, which 
would probably make it constitutional. 

Mr. King. Well, the incident is a great deal less than the main 
subject. I will give you some data here which I think will con- 
vince you. 

Senator Walsh. I suppose if the principle be admitted the propor- 
tionate interest could not possibly be controlling. That is to say, if 
you had the constitutional power to irrigate private lands when they 
constituted 10 per cent of the project, I suppose you would have the 
constitutional power to irrigate the lands when private lands con- 
stituted 20 per cent of the project. 

Mr. King. Certainly. 

Senator Walsh. And when private lands constituted 40 per cent 
or 50 per cent? 

Mr. King. Yes, sir. 

Senator Walsh. And 90 per cent? 

Mr. King. Yes, sir. 

Senator Walsh. And 95 per cent and 99 per cent ? 

Mr. King. Yes, sir. 

Senator Walsh. I do not think vou could draw the line at anv 
Percentage so far as the principle is conc^n^d. 



s 



54 GOVEKNMENT AID THBOUGH DISTBICT ORGANIZATIONS. 

Mr. King. No; I do not agree with you on that. I think you 
would have to keep within the reason and spirit of- the law. If the 
purpose of the law is only to reclaim public lands, I do not think 

{rou could, by a mere subterfuge, reclaim, say 40,000 acres of public 
ands in order to reclaim 160,000 acres of private lands. 

Senator Walsh. Of course, if it appeared that it was not in good 
faith, that it was a mere excuse, I would quite agree with you. 

Mr. King. Now, Senators, congressional interpretations of the 
law go a long ways with supreme courts. I find in the case of 
Swigart v. Baker that the court even went to the extent of quoting 
the debates in Congress in order to determine what was the inten- 
tion of Congress. That policy, however, I regard as very dangerous. 
It is not unusual to find those references in the decisions. I find that 
persons interested in bills and future interpretation of the law by 
the courts, take advantage of that ; there have been bills introduced 
and passed, even in the last two or three years, where the parties 
were trying to get Congress to decide a matter — to render a con- 
gressional judicial opinion — in order to use it as a precedent in aiding 
them to secure a decision of the court, but I do not think the court 
would go that far. 

Now, I have some statistics which I w T ill give you on that subject. 
In the Uncompahgre project in Colorado there are 34,000 acres of 
public lands and 106,000 acres in private ownership. 

The Garden City project, in Kansas, is all in private ownership. 

In the Blackfeet Indian project, in your State, Montana, Sena- 
tor Walsh, it is all on an Indian reservation, principally allotted to 
Indians. 

The Fort Peck Indian project, Montana, is all on Indian allot- 
ments. 

The Carlsbad project, New Mexico, is all in private ownership. 

The Hondo project, in New Mexico, has 240 acres in public lands 
and 9,760 acres in private ownership. 

Senator Walsh. Is the department committed to the principle 
that they may authorize and carry out a reclamation project in which 
no public lands at all are involved? 

Mr. Kino. Well, so far as the department at present is concerned, 
I am not prepared to speak on that. There is no decision on it by 
the present Secretary that I know of. I am only giving the data as 
I have it. I think the department in previous administrations has 
unqualifiedly committed the Government to that policy and, I think, 
rightly. 

Senator Walsh. But they have actually followed that principle? 

Mr. King. Yes, sir. So far as I am concerned, I am of the opinion 
to the effect that you could reclaim private lands as well as some 
others, especially when it is a public purpose, and that the depart- 
ment, so far as action has been taken, has in effect repeatedly so held. 

Now, the Strawberry Valley project in Utah has a very small pro- 
portion of public lands; the great majority of it is in private owner- 
ship. 

In the Okanogan project, Washington, there are 1,234 acres of pub- 
Jic lands and 8,666 acres in private ownership. In the Yakima proj- 
ect there are 10,114: acres of public lands, 11,654 acres of State lands, 
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12,000 acres of Indian lands, while the balance of the 177,658 acres 
is in private ownership. 

Now, I cnly call your attention to that as showing the policy of 
the Government in the past as represented by the department. 1 do 
not know of a lawyer in the department who hesitates to say that 
the question as to whether you are reclaiming private or public lands 
cuts no figure so far as the constitutionality is concerned, except one 
cr two lawyers who never looked into the question until recently, 
and their natural expression at first glance, like other lawyers, is. 
* Where do we get our constitutional authority ? " But, so far as I 
know, every lawyer in the department who has fully looked into this 
question has agreed that it is constitutional. 

Senator Works. I am waiting very patiently for you to tell us 
under what constitutional provision you would do this. 

Mr. King. I have endeavored to make this clear. It is under the 
implied and incidental powers of the Constitution construed as a 
whole. You might as appropriately ask me under what constitu- 
tional provision was the national-bank act passed. It was, as held 
by the United States Supreme Court, under implied powers of the 
Government given by the Constitution. There is no constitutional 
provision which specifically covers this point. I claim that, taking 
the Constitution as a whole, it is broad enough, and the implied and 
incidental powers of the Government are great enough as granted 
under it; that if we can say to a banking corporation, "You can loan 
money to the people and we will stand behind you," we can say to 
a public or municipal corporation of any State, "If you want to 
develop a matter which is of public use we will stand behind you as 
security for your bonds." The same reasoning applies to the rule 
in both cases. I am not saying that there is any decision upon the 
point or any constitutional provision. I have repeatedly tried to 
clear the atmosphere on this point, yet the question still comes, 
"Where in the Constitution do you get this power? " just as it re- 

riatedly appeared before the court in the Maryland banking case, 
regret mv inabilitv to make my position on this point understood. 

Senator Walsh. But was not the bank case put upon this ground: 
That the bank was an instrumentality of the Government of the 
United States to carry on its fiscal operations? It became a deposi- 
tary of the Government funds. It took the bonds of the Government. 
It performed the various other functions intended to aid in the 
financing of the Government operations. The National Bank case 
was founded upon that principle. 

Now, they say, " We are so desirous that these operations shall go 
on, that people shall be induced to come and deposit their funds in 
this bank, so that the bank can take the Government bonds, that 
we will guarantee to everybody who comes and deposits his money 
in there that he shall be paid the amount that he deposits." 

Mr. Kino. Certainlv. 

Senator Walsh. It is easy enough to follow that line of reasoning, 
Judge. That is perfectly plain. But you can not speak about an irri- 
gation district out in the State of Montana as being an instrumen- 
tality of the National Government for the purpose of carrying out 
the financial policies and purposes of the Government. You must 
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find some other basis. The Constitution gives to Congress the power 
to borrow money. 

Mr. Kino. Yes. And to loan its credit. 

Senator Walsh. What is that? 

Mr. King. Does it not say to loan its credit? As I remember it 
that power is given. 

Senator Walsh. No. It says to borrow money to carry on the 
enterprises of the Government. 

Mr. King. Well, does not that imply the loaning of its credit ? 

Senator Walsh. No, sir. 

Mr. King. Well, when it borrows the money it certainly must " loan 
its credit." 

Senator Walsh. Now, we can follow that all right enough. 

Mr. King. Certainly ; there can be no question about it. 

Senator Walsh. Now, the decision held that the Government hav- 
ing the right to create a United States bank — that is, to create an 
instrumentality of the Government of the United States 

Mr. King (interposing). I do not catch your last statement. 

Senator Walsh. The court held that«the United States having the 
right under the Constitution to create a bank in order to carry out 
its purposes, to finance its operations, it had the right as incidental 
to that power to guarantee depositors in that bank the return of their 
deposits. Now, whether you accept that or not, you can follow 
that line of reasoning. But now we come to a proposition of an irri- 
gation district out in the State of Montana, which has not a thing on 
earth to do with the operations of the Federal Government. It is a 
local device for the purpose of general cooperation in the reclamation 
of lands belonging to those parties who constitute the irrigation dis- 
trict. Now, I do not see how you can contend that because the court 
held that there was an implied power in the Government to guarantee 
the obligations of the United States bank, that there is an implied 
power, as you say, to guarantee the bonds of any municipal corpora- 
tion in the United States, whether connected with the financial op- 
erations of the Government or otherwise. 

Mr. King. Now, may I proceed? 

Senator Works. I want to suggest, before you proceed, that if 
your views on the subject are right, we have been mistaken all these 
years in supposing that the United States Government is a govern- 
ment of delegated and limited powers. 

Mr. King. I am not one who believes the Government may con- 
stitutionally enact any law not prohibited in the Constitution. My 
position is that the right to enact laws of this character is impliedly 
granted, as was held in the Maryland bank case. I have endeavored 
to go into that question fully. We have reached different conclusions- 
by the same process of reasoning. The same auestion that is raised, 
here was raised about the constitutionality or the Interstate Com— 
merce Commission. The question of delegated or limited powers 
was there raised and considered. Now, with all due deference to tho 
Senator from Montana, I did not say an irrigation district is an in- 
strumentality of the Government, nor is it necessary to so assume in 
^"•der to sustain my position. Without meaning to be in the least 

r ensive, I want to say that his reasoning to me is clearly what we, in 
jic term " begging the question" TYve Senator \s considering what 
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the court held in this case to be the law, which I do not question, 
and has been using what the court held as a basis of reasoning* 
That is given as a reason. But he has overlooked the fact that if we 
had that question up here for the first time and the question had 
not before been raised, the same objection would be made to the 
constitutionality of that law, except on a broader scale and more 
effective scale, than in this instance. It is merely a question of 
degree. 

Before the Senator from Montana came in I quoted from the de- 
cision in McCulloch v. Maryland, 4 Wheat. I will ask permission 
to reread one sentence: 

Although among the enumerated powers of Government we do not find the 
word " bank " or " incorporation," we find the great powers to lay and collect 
taxes; to borrow money; to regulate commerce," 

And so forth. 

Although we do not find in the Constitution any thing regarding 
"irrigation districts" or the building of irrigation projects, we do 
find in the treaties that followed the Constitution that we acquired 
an immense amount of territory in the Northwest as to which irri- 

Etion was one of the features most essential to the making of those 
ids of any value to the Government, or purchasers from the Gov- 
ernment, just as essential and important for that territory or section 
as any banking law that was ever passed. 

If the Government were to try to guarantee individual notes or 
evidence of personal or individual indebtedness, I can see where 
the argument of the Senator from Montana and the Senator from 
California might be plausible as applied to such individual obliga- 
tions, but whenever the business reaches the status of a public use, 
such that the right of eminent domain could be exercisea, and such 
that it would tend to build up the country and serve the public good,, 
as mentioned in Judge Gilbert's opinion, then a different question 
arises. Public use, public purposes, public or municipal corpora- 
tions are safe tests on the subjects. In view of the fact that we have 
gone as far as we have with the reclamation act, in view of the fact 
that we have projects that reclaim lands, whether all or but partly 
private lands or all public lands, and which are recognized as a 
part of our system, I think there can be no doubt but that the courts 
will uphold the constitutionality of an act of this kind and will have 
less difficulty in doing so than Chief Justice Marshall had in writing 
his opinion in the Maryland banking case. 

I have here an opinion which I prepared more than two years ago 
on this subject, on request of the Secretary of the Interior, and I 
find with it, as a part of it, an opinion by State Senator J. Edwin 
Thomas, of Lawton. Okla., an able lawyer, who was representing 
the Lawton project. The question there presented was whether the 
Lawton project could constitutionality be built. It is a very small 
project in which all the lands are private lands except a very small 
corner, about 160 acres of Indian land, connected with an Indian 
school. We were called upon for an opinion, and I have both opin- 
ions here. I would like to incorporate his opinion and mine in the 
record. They state briefly our views upon the subject, and cite soma 
of the authorities which you might want to read. 
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(The opinion referred to by Mr. King is here printed in full, as 
follows:) 

December 27, 1913. 

opinion by will b. kino, chief coun8el united states reclamation service. 

In re authority of the Secretary of the Interior of the United States to re- 
claim private lands when no public lands are embraced within a proposed 
project 

My Dear Mr. Secretary : Attached hereto is an opinion prepared by Senator 
J. E. Thomas, of Lawton, Okla. On account of pressing matters before the com- 
mission, I have not had the desired time to prepare as extensive an opinion 
as I would like or as may have been expected. 

I think, however, Senator Thomas has covered the subject quite fully, and 
I concur in the views as expressed in his written opinion submitted herewith. 
In fact, I have concluded there is but little, if any, doubt but that the Govern- 
ment, through the Secretary, by its usual " Irrigation project " plan, lias full 
power to provide for the reclamation of arid lands within the States mentioned 
in the act, regardless of whether all or any part thereof may be private or 
public lands of the United States, so far as the question may be involved in 
any of the States known as arid States is concerned. It is unnecessary to 
determine whether that authority exists as to other States of the Union not 
recognized as being within the arid belt. So far as I have been able to dis- 
cover, the only declaration in any of the judicial decisions that seem to ques- 
tion this power is contained in the Kansas-Colorado case, in which the writer 
of that opinion suggests that, in his judgment, the Government would not have 
the authority to go into the Atlantic States and proceed to reclaim private 
lands. 

It will be observed, however, that this statement was not essential to a de- 
cision in that case, being mere dictum, and only given by. way of illustration; 
hence that feature was not argued before the court at that time; and Judge 
Morrow, in Burley t?. United States (179 Fed., 1), treats that statement as 
not being inconsistent with the policy of reclaiming arid private lands in West- 
ern States by use of the reclamation fund. This is for the reason, as I Inter- 
pret Judge Morrow's remarks, that the Eastern States are not within the arid 
belt, on account of which a different rule may prevail. It becomes manifest, 
therefore, that while there might be outside the arid belt an occasional tract of 
land where irrigation would be l>eneflcinl, this condition would not exist on 
sufficient scale to justify irrigation projects in the sense in which that term is 
used in the arid sections, without which the use of the funds would be for a 
private purpose and not for a public use, or not for a purpose In which the 
general public in the State may be concerned. 

In 1890 (20 Stat. L., 391, and Green v. Wilhlte, 14 Idaho, 238) Congress 
recognized the arid section as being all west of the one hundredth meridian, 
by expressly declaring — 

"That in all patents for lands hereafter taken up under any of the land 
laws of the United States or on entries or claims validated by this act west of 
the one hundredth meridian, It shall l>e expressed that there is reserved from 
the lands In said patent described, a right of way thereon for ditches or canals 
constructed by the authority of the United States." 

This recognition of the arid section is also supplemented by the reclamation 
act itself. While I do not deem the Kansas-Colorado case an authority against 
us, I think the above consideration Is adequately responsive to the dicta therein 
expressed on the subject. 

As stated by Judge Morrow In Burley v. United States (179 Fed., 1), the 
public welfare requires that the lands in private ownership should be reclaimed 
and made productive as well as lands in public ownership and that " to do this 
effectively and economically within the available water supply, large tracts 
must be brought into relation with a single system or project." 

In this connection it will be observed that every State within the arid belt 

has made some provision with reference to the reclamation of arid lands, thus 

In conjunction with the Government, recognizing them as such. We have then 

lot only this recognition by Congress but the mutual, or, to say the least, 

tp/ferf agreement to that effect by each of the States through legislative and 

'"ttftutlonal enactments. 
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Furthermore the Government supplements this recognition by a treaty entered 
into with the Government of Mexico on the subject. Congress has also recog- 
nized the right to reclaim private lands by making the reclamation act extend 
to the State of Texas, in which the United States has never owned any public 
lands, giving us thereby a further interpretation of the law bearing upon the 
subject, from a national standpoint 

Moreover, your predecessors in office have so interpreted the reclamation act 
by the construction of the Orland project in California and the Garden City 
project in Kansas, If not in others, in which there were no public lands at all. 
There are also other projects in which the proportion of public lands is so small 
as to make their inclusion therein as a matter of law of but little, if any, im- 
portance. The action of former Secretaries in constructing those projects, I 
take It, necessarily involved a determination of the question here presented, 
and constitutes a precedent with the same force and effect as would be their 
decision upon any other question involving a construction of the Federal 
statutes. 

Another ground upon which it would seem the Lawton project, even though 
no public lands should be included therein, would come within the implied au- 
thority of the Secretary under the reclamation act and amendments thereto, is 
that the Government has the implied power to experiment on small projects in 
order to determine the feasibility of larger ones under similar climatic, soil, 
and political conditions, as, for example, to ascertain the advisability of re- 
ducing the units to the smallest possible limit ; especially in a State whore no 
irrigation projects have l>cen constructed by the Government, as in Oklahoma, 
and in which it requires an experiment on a moderate scale to determine the 
advisability of constructing projects in that semiarid State on a large scale. 
In this connection the fact that Congress included Oklahoma as one of the 
States under the reclamation act, notwithstanding the knowledge (which the 
law presumes all have) of it being a semiarid State only is worthy of serious 
consideration. 

With these few observations, supplementing what Senator Thomas has said, 
I am firmly of the opinion that the courts would uphold the validity of the de- 
partment In the construction of the requested project at Lawton, Okla. 

However, In view of the letter addressed to you by Senator Thomas, dated 
December 23, 1913. accompanying this memoranda, to the effect that the project 
may Include a substantial tract of public lands ("substantial" when small 
size of proposed project is considered ) , it has become unnecessary to determine 
at this time whether it is within the authority of the department to construct 
a project which may include private lands only. I have, however, Investigated 
the subject, not only on account of your request that I do so, but for the further 
reason that the question will probably arise respecting projects in other locali- 
ties at an early date. 

What I may have heretofore said in oral reference to the subject had refer- 
ence more particularly to the fact that Members of Congress and others have 
at times, and may again, urge that objection to the making of appropriations 
for the reclamation of arid and swamp lands, drainage, etc., making it advisable 
to urge a change in the law as to permit acceptance by the department of con- 
veyances of private lands when, by the Secretary, deemed advisable in such 
cases. And in this connection it might be well to note that there may be a 
distinction between the expenditure of public moneys for the reclamation of 
swamp lands east of the arid belt and that of the reclamation of arid lands in 
the Western States. 

In the reclamation of swamp lands outside of the arid States the moneys to 
be used therefor come out of the general fund and hence may be derived from 
the funds created by taxation Imposed under congressional acts, while thus far 
the reclamation of arid lands has been accomplished with moneys received from 
the sale of public lands, respecting which the courts in some instances suggest 
a distinction, to the effect that what may be unconstitutional in the use of 
funds in one Instance might be constitutional In the other. For example, in 
United States 1\ Hanson (107 Fed., 881, 883), Judge Gilbert, in a very able 
opinion, observes: 

"It is only the use of the revenues derived from taxation that is by the 
Constitution expressly restricted to the payment of the debts, and provision 
for the common defense and general welfare of the United States. And if, by 
implication, the funds derived from the sale of public lands of the United 
States are subject to the same restriction, there Va xvo &NStea\\3 Vfc Xfcfe ^re* *\ 
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holding that the use of the funds contemplated by the reclamation act is for 
the common welfare. It is as clearly as much so as are the grants of lands in 
aid of the construction of transcontinental railroads which have been judicially 
sustained." 

It will be observed that the above excerpt does not hold the funds available 
to be limited to those derived from sale of public lands, but that if that be the 
law the objection is untenable respecting the use of funds derived from that 
source. 

Will R. King, Chief Counsel. 
Hon. Franklin K. Lane, 

Secretary of the Interior. 

(The opinion of State Senator Thomas, of Lawton, Okla., re- 
ferred to in the opinion of Mr. King, is here printed in full, as 
follows:) 

Washington, D. C, December 22, 191$. 
To the Secretary of the Interior, 

Washington, D. C. 

Sir: In compliance with your request, and as a further presentation of the 
proposed Lawton irrigation project, I submit herewith a statement and an 
opinion upon the following proposition : 

" Has the Secretary of the Interior the authority under the reclamation act 
and the amendments thereto to expend the reclamation fund in the reclamation 
and irrigation of arid and semiarid lands in the States and Territories men- 
tioned in the act and the amendments thereto, where all the lands to be 
reclaimed and irrigated are in private ownership?" 

The reclamation act was passed and approved June 17, 1902 (32 Stat., 388). 
The title of the act is as follows : 

"An act appropriating the receipts from the sale and disposal of public lands 
in certain States and Territories to the construction of irrigation works for the 
reclamation of arid lands." 

In section 1 of said reclamation act it is provided that the proceeds from the 
sale of said lands shall be set aside, reserved, and appropriated as a special 
fund in the Tresury, to be known as the reclamation fund, and to be used in the 
examination and survey for and the construction and maintenance of irrigation 
works for the storage, diversion, and development of waters for the reclama- 
tion of arid and semiarid lands in the said States and Territories and for the 
payment of all other expenditures provided for in this act. 

The questions here presented are : 

" First. Is the authority given the Secretary of the Interior in section 1 of 
said act broad enough to authorize him to expend the reclamation fund in the 
construction and maintenance of irrigation works for the irrigation of lands 
wholly within private ownership? And 

" Second. If the authority to expend the reclamation fund in the manner as 
indicated is conferred in said act, then has Congress the power under the Con- 
stitution to enact such a law? " 

The constitutionality of the reclamation act has been passed upon. In the 
case of the United States v. Hanson (167 Fed., 881), paragraph 1 of the syllabus 
is as follows: 

"The reclamation act of June 17, 1902 (ch. 1903, 32 Stat., 388, l\ S. Comp. 
Stat. Supp., 1907, p. 511), providing for the irrigation by tbe United States of 
arid public lands, is within the power of Congress as to lands within the States 
as well as Territories, under the Constitution, article 4, paragraph 3, giving it 
power ' to dispose of and make all needful rules and regulations respecting the 
territory or other property belonging to the United States,' and is not in viola- 
tion of the Constitution on the ground that it authorizes the expenditure of public 
money without an appropriation, since it is in itself an appropriation of the 
proceeds of land sold, nor as delegating legislative authority to the Secretary of 
the Interior." 

The act Itself having been passed upon, the remaining question, whether or 
not the fund can be expended upon projects wholly within private ownership, 
is a question of interpretation. 

In the case of Burley v. United States et al., Circuit Court of Appeals, ninth 

circuit, July 5, 1910 (179 Fed., 1), it was held that the United States had the 

fht to condemn private lands for a reservoir site for the Payette-Boise 

Ifect, although a portion of the lands to be \rT\gftteOt Wv^T^tTowi ^j«* 'wAssc 
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private ownership. The court said : " The act clearly proyldes for the irriga- 
tion of private lands under the conditions therein specified, where such lands 
are arid and within the limits of an irrigation project deemed by the Secretary 
of the Interior to be practicable and advisable." 

The Supreme Court of the United States in the case of Fallbrook Irrigation 
District v. Bradley (164 U. S., 112, 161, 17 Sup. Ct., 56, 64, 41 2d ed., 369) held 
in substance that the building of irrigation works and the irrigation of arid 
and semiarid lands thus reclaiming and making productive barren lands and 
increasing the material wealth and prosperity of the people, is a matter of 
public interest, serves a public purpose not confined to the landowners or even 
to any one section of the State. 

In the same case It was held that " the irrigation of really arid lands Is a 

public purpose, and the water thus used is put to a public use; and the 

statutes providing for such irrigation are valid exercises of legislative power." 

Circuit Judge Morrow, In the case of Burley v. United States, above herein 

cited, says : 

"The policy of reclaiming the arid region of the West for a beneficial use 
open to all the people of the United States is as much a national policy as the 
preservation of rivers and harlwrs for the benefit of navigation." 

In sustaining his statement of the broad scope of the provisions of the recla- 
mation act, Judge Morrow quotes from President Roosevelt's message to Con- 
gress in 1901, recommending and urging the legislation which resulted in the 
passage of the act, wherein the President says : 

"The reclamation and settlement of the arid lands will enrich every portion 
of our country, just as the settlement of the Ohio and Mississippi Valleys 
brought prosperity to the Atlantic States. The Increased demand for manu- 
factured articles will stimulate Industrial production, while wider home 
markets and the trade of Asia will consume the larger food supplies and 
effectually prevent western competition with eastern agriculture. Indeed. 
the products of irrigation will be consumed chiefly in upbuilding local centers 
of mining and other Industries, which would not otherwise come into elxstence 
at all. Our people as a whole will profit, for successful home making is but 
another name for the upbuilding of the nation." 

In section 3, Article 4, of the Constitution of the United States is found the 
following authorization of power : " The Congress shall have power to dispose 
of and make all needful rules and regulations respecting the territory or other 
property belonging to the United States." 

The power to "dispose of " includes the j>ower to sell the public lands, and 
the power to sell, by necessary implication includes the power to use the pro- 
weds, which iNiwer is given without limitation. It has been said that the 
'reclamation fund" is merely a medium of exchange by which lands are 
disposed of and irrigation works acquired in exchange, and that the words 
"dispose of " as used above include such an exchange. In nearly every instance 
of the private ownership of lands included, or to be included, in an irrigation 
project, the said lands were formerly public lands and therefore have already 
by their sale contributed to the " reclamation fund." The fact that pioneers 
have already bought and paid for the lands, in most instances from money 
secured by mortgages thereon, should not exclude them from the benefits of 
a fund they helped to create when other sections of the country having con- 
tributed nothing to the fund are permitted to enjoy benefits therefrom. 
Such a discrimination is not the policy of the United States. The reclamation 
act has been interpreted without regard to whether the lands to be irrigated are 
public or private. In the consideration of a proposed Irrigation project the 
chief matters of concern are: First, do the lands need Irrigation? second, 
would they be benefited by irrigation? and third, is the project otherwise 

feasible? 

From the beginning the reclamation service has made little or no distinction 
in the lands irrigated whther they be public or private. The Eleventh Annual 
Report of the Reclamation Service 1911-12, In a discussion of the various 
projects undertaken, gives the status of the irrigable lands in each project, 
and the report shows that In the works undertaken and constructed about one- 
half of the lands are in private ownership, the balance are public lands belong- 
ing to the United States, State lands, Indian lands, and lands belonging to 
railwavs. 

In the Orland project, California, but a small part of the irrigable area is 
public, while the remainder Is under private ownership. 
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In the Uncompahjgre Valley project, Colorado, 34,000 acres are public lands 
while 100,000 acres are In private ownership. 

The Garden City, Kans., project is all in private ownership. 

The Blackfeet (Indian) project, Montana, is all on Indian reservations prin- 
cipally allotted to Indians. 

The Fort Peck (Indian) project Montana, is all in Indian allotments. 

The Carlsbad project. New Mexico, is all under private ownership. 

The Hondo project, New Mexico, has 240 acres public land, while 9,760 acres 
ore under private ownership. 

The Strawberry Valley project, Utah, has a small portion of public lands, 
while the greater part of the 00,000 acres irrigable Is under private ownership. 

In the Okanogan project, Washington, 1,234 acres are public lands, while 
8.GG0 are under private ownership. 

In the Yakima project, Washington, 10,114 acres are public lands, 11,054 
acres are State lands, 12,000 acres are Indian lands, while the balance of 
177,058 acres are under private ownership. 

In addition to the interpretation given the act by the Reclamation Service, 
rendering it applicable to lands in private ownership as well as those owned by 
the United States, Congress has likewise interpreted the act as capable of hav- 
ing its provisions extended to land wholly in private ownership. By the act of 
February 25, 1905 (33 Stat., 814), the provisions of the reclamation act of June 
17, 1902, were extended to that part of Texas bordering on the Uio Grande 
which could be irrigated from a dam constructed near Engle in the Territory 
of New Mexico. 

By the act of March 4, 1907 (34 Stat., 1357), an appropriation of $1,000,000 
was made available as needed and to be expended under the direction of the 
Secretary of the Interior for the construction of the dam mentioned in connec- 
tion with the irrigation project on the Rio Grande. 

By the act of June 12, 1900 (34 Stat., 259), the provisions of the reclamation 
act were extended so as to Include and apply to the entire State of Texas 
where there never has been any public lands of the United States. 

The courts having sustained the constitutionality of the reclamation act and 
having held that it was applicable to private as well as public lands, the policy 
of the Reclamation Service being that no distinctions are made as to whether 
the lands coming under any irrigation project are public or private, and Con- 
gress having likewise interpreted the law so that the fund contributed by 
States and Territories having public lands may be extended to States having 
no public lands, and therefore having Contributed nothing to the said " recla- 
mation fund," I can see no reason why an allotment can not be made to survey, 
Investigate, construct, and maintain an irrigation system upon private lands 
as well as upon those owned in whole or in part by the United States. 

Respectfully submitted. 

J. Edwin Thomas. 

Mr. King. Now, I might be going a long ways when I make an- 
other suggestion, but if it is refused I assure you that I will not in the 
least feel offended. I have considered before this committee several 
questions which are more fully discussed in the case of Hough v. 
Porter, and if it is agreeable to the committee I would like to in- 
corporate the opinion in that case as a part of my remarks here. I 
think one justification for doing so is that I wrote the opinion and it 
accordingly gives my views. It was concurred in by four other mem- 
bers of the court, hence should have some weight. 

Senator Walsh. Mr. Chairman, I think the opinion is well worth 
any publicity that may be given to it, and I sincerely hope that it 
will be made a part of the record. 

The Acting Chairman. If there is no objection it will go into 
the record. 

Mr. King. While for the convenience of Senators I will submit, 

preceding this opinion, the syllabus which contains the conclusions 

announced on each point in the entire opinion, I trust you will find 

time to read the body of the opinion which discusses the act of 186G 

and the desert-land act of 1877 and gl\e& thfe re&sows for reaching the 
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conclusion announced respecting riparian rights, the ownership of 
government in the waters, the general policy in respect thereto, and 
many other features which I have but briefly touched upon in my 
remarks before the committee. 

(The opinion in Hough v. Porter referred to was subsequently 
submitted and is here printed in full, as follows:) 

IN THE SUPREME COURT OF THE STATE OF OREGON. 

Annie C. Hough, Mary J. Kittredge, Marion Conley, W. H. Hayes, J. M. Hayes, 
John Hayes, A. C. Geyer, and W. H. McCall, plaintiffs and respondents, v. 
S. A. I). Porter, C. D. Porter, administrator ; Daisy Porter, widow ; and W. F. 
Porter, E. A. Porter, and Carl D. Porter, minor heirs of S. A. D. Porter by 
Daisy Porter, guardian ; P. G. Chrisman, John O. Porter and James S. Porter, 
his guardian; F. M. Chrisman, B. F. Lane, Johnie Lane, C. C. Jackson, 
Occidental Land & Improvement Co., a corporation (Chewaucan Land & 
Cattle Co., a corporation, its grantee) ; P. W. Jones, C. E. MeKune, Mary C. 
Brown, and E. D. Lutz, defendants and appellants; and George Dura ml, L. 
Huesman, Morris Itanner, Lucinda Egli, John Partin, jr., George H. Small, 
L. P. Klipple, Emil Egli, Henry Egli, Martie Ward, Angelino West, Mary 
Small, James M. Martin, J. M. Sherer, Lulu Corum LaBrie, Isa M. Corum, 
Jewell D. Corum, Maude Small, Walter C. Buick, J. Hall, Corinna Buick, 
C. D. Buick, F. K. Henderson, R. E. Smith, J. A. Smith, J. C. Harrow, J. M. 
Small, and F. F. McCarty, defendants and respondents — appeal from the Cir- 
cuit Court for Lake County — Hon. Henry L. Benson, judge. 

J. C. Rutenlc for plaintiffs and respondents. 

W. J. Moore (on brief) and E. B. Watson for defendants and appellants. 

Lionel It. Webster for defendants and respondents Walter C. Buick, Lulu 
Corum LaBrie, Isa M. Corum, Jewell D. Corum, and J. M. Small. 

Coo vert & Stapleton (on brief) for defendant and respondent George H. 
Small. 

Itoscoe R. Johnson, amicus eurre. 

Argued and submitted February 7, 1908; reargued and submitted August 4, 
1908 ; for former opinion, section 93, Pac, 732. 

The following is the syllabus, supplemental opinion, and opinion on rehearing, 
reported in 51 Oregon, 319; 98 Pac, 1083; 102 Pac, 728 (opinion in 93 Pac, 
732, omitted, except syllabus, which is included) : 

Hough t\ Porter (95 Pac, 732; 98 Pac, 1083; 102 Pac, 728)— Syllabus pre- 
pared, before opinion filed, by writer of opinion — Will It. King, judge. 

(Note. — The first opinion (93 Pac, 732) decided in substance what appears 
in the first 10 points in the syllabus herein. Deeming the first opinion unim- 
portant, so far as pertains to the bill under consideration, I have submitted the 
principal opinion rendered after reargument, together with the opinion on re- 
hearing. These opinions begin with section 11 of the syllabus, with heading 
"Appropriation of waters." (Acts of 1SGG and 1877.) Paragraphs and points 
In the opinion are numbered to correspond with numbers given in the syllabi 
to f ollow.— W. R. K. ) 

syllabus. 
Pasties — Joinder. 

1. Where, in a suit to determine water rights In a stream for irrigation 
purposes, the determination of the rights of the litigants could not otherwise 
have been had with reasonable accuracy, nor the decree, when entered, effec- 
tively enforced, without the presence of other parties, the court was author- 
ized to direct that they be brought in and made parties, under sections 41, 
394, B. & C. Comp., providing that, when complete determination of a con- 
troversy can not be had without the presence of other parties, the court shall 
cause them to be brought in. 

Rights in stream — Action — Pabties — Joindeb. 

2. Where a diversion or use of water of a stream in controversy or any 
of its brandies by any of the defendants affects the interest of each of the 
plaintiffs, all are interested in the relief demanded and may joiu as nlaiutlfta 
to secure protection of their rights ; and same tute (tetecrnVv^ ^\ss> \fcssa \afe 
made defendants. 
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Complaint. 

3. Where, in a suit to determine irrigation rights, the complaint sufficiently 
charged an unlawful interference with plaintiffs' rights in the stream by 
defendant P., and then alleged that all the other defendants had, or claimed 
to have, some rights or interests in the waters of the stream, the exact 
nature of which was to the plaintiffs unknown, but that defendants' inter- 
ests, if any, were inferior to the rights of plaintiffs in such waters, the com- 
plaint sufficiently pleaded a cause of action against all the defendants under 
section 394, B. & C. Comp., providing that any person may be made a defend- 
ant who has or claims an interest in the controversy adverse to plaintiff, or 
who is a necessary party to a complete determination or settlement of the 
question involved therein. 

Parties — New parties. 

4. A statute giving a court discretionary power to require all interested to 
be made parties, implies the power necessary to carry orders and references 
thereto into effect. 

Judgment — Conclusiveness — Parties of record. 

5. The failure on the part of some defendants affirmatively to assert their 
rights can not affect the interests of others In the proceedings but will 
preclude those In default from subsequently asserting their claims as to mat- 
ters In controversy against the rights there determined. 

Rights of defendants inter se — Determination. 

C. Section 391, B. & C. Comp., abolishes crossbllte, but provides that, In 
actions at law, where defendant is entitled to relief arising out of facts requir- 
ing the interposition of a court of equity and material to his defense, he may, 
on iiling his answer therein, also as plaintiff file a complaint in equity in 
the nature of a crossbill, on which tfce issue may thereafter be tried as in 
a suit in equity. Held, that under such section, In a suit in equity to deter- 
mine Irrigation rights, defendants were entitled to set up their claims inter se 
in their answers, and have the same adjudicated on such notice as the court 
may prescribe. 

Same — Trial of issues. 

7. The right of defendants to an adjudication of their rights Inter se, is 
limited to proceeding where the cause of the suit is one arising out of or 
having reference to the subject matter thereof. 

Process — In ancillary proceedings. 

8. Defendant, desiring an adjudication of his claim against his codefendant, 
may cause summons to be issued under' the original title of the suit, and 
have the same served on his codefendants, with a copy of his answer, or he 
may have served a copy of the order of the court, requiring his codefendants 
to appear and respond to the affirmative matter in the answer, within the 
time therein specified. 

Riparian ownership. 

9. There is no such thing as prior riparian ownership so far as distribu- 
tion of water for irrigation purposes between riparian owners is concerned ; 
the rights of a riparian owner to the waters being a variable one, depending 
on use by other proprietors. 

Waters and water courses — Diversion — Extent. 

10. More explicit evidence is required for the determination of water rights 
between riparian owners than under other claims of right, and in some 
instances, where the acreage is large and water scarce, a distribution by the 
rotation method, or by periods of time, rather than by a division of its 
quantity, may become necessary. 

Appropriation of waters. 

1. Act of Congress, July 26, 1866, chapter 262, section 9 (14 Stat, 253; 
T\ S. Comp. St., 1901, p. 1437), relative to the appropriation of water, was 
merely a recognition of rights existing at the time rather than the creation 
of a new one. 
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Statutes — Title of act. 

12. The title to an act of Congress is not required to embrace all its 
provisions, for which reason it is necessary to look to the body of the act to 
ascertain the intention thereof. 

Pbiob appropriation. 

13. It is necessiiry to the procurement of title to lands under the desert 
land act (act Con*., Mar. 3, 1877, ch. 107, 19 Stat., 377; U. S. Comp.- St, 
1901, p. 1548) that the Inception of the title to the water located for such pur- 
poses depend ui>on a bona fide prior appropriation. 

Dedication — What constitutes. 

14. A dedication is the devotion or giving of pro|>erty for some proper 
object and in such manner as to conclude the owner. 

Deeds — '* Reservation." 

15. A " reservation " is something extracted from the whole res covered 
by the general terms of the grant, lessening the thing granted from what it 
would otherwise have been. 

Public lands — Extent of title. 

16. In order to determine the extent, under the law. of a title included in 
a conveyance from the Government, whether by grant, patent, or otherwise, 
we must take into consideration all nets in force at tbe time affecting the 
public domain, in order to ascertain what interests remain subject to transfer. 

Public lands— Grant — Reservation. 

17. A reservation of any interest in lands by a legislative enactment is as 
effective, as a matter of law, as if expressly stated in the grant, patent, or 
instrument through which title may be asserted. 

Public lands — Conveyance — Reservations. 

18. Our form of government necessarily gives rise to rights and privileges 
unknown to the common law. and accordingly not covered by the terms in 
general use under it, for which reason it is not Important by what term such 
reserved interests in land may be designated. 

Public lands — Disposal — Reservations. 

19. The Government can not, by legislation, determine for any State, after 
Its admission, what its legislation relative to riparian or other water rights 
ihall be, but may dispose of its public lands and all rights incident thereto 
in such manner as it may deem best, and either at the same time, or by 
separate acts, make such reservations therefrom, by grant, dedication, or 
otherwise, as it may see fit 

Disposition or riparian interests. 

20. The water flowing over the public domain is a part thereof, and the 
General Government may grant or otherwise dispose of its riparian interest 
separate from the rest of the estate. 

Acquirement of water rights. 

21. Under the desert land act (act Cong., Mar. 3, 1877, ch. 107, 19 Stat., 
877; U. S. Comp. St., 1901, p. 1548) no limit is fixed as to the time a right 
to the acquirement of a water right may be exercised, except that he who 
first diverts and applies it to a beneficial use is given the better right thereto. 

Conveyance — Rights op grantee. 

22. Anyone acquiring title to any part of the public domain subsequent to 
the date of the act of Congress of March 3, 1877 (ch. 107, 19 Stat., 377; U. S. 
Comp. St., 1901, p. 1548), accepted it, with title thereto, with full knowledge 
of law in force at the time and subject to the full import thereof. 

Dedication — Supplementary acts. 

23. Acts by which reservations or dedications by legislative enactments are 
required to be expressly stated in the instrument of conveyance are supple- 
mentary only, and while convenient for record, add nothing to the legal effect 
of such reservations therein. 
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Power of grantor. 

24. Like any other grantor, the Federal Government can convey no greater 
title than it has. 

Dedication — Extent — Effect. 

25. The extent ami legal effect of a dedication, as well as the manner in 
which the recipient of the henefits to accrue therefrom shall exercise the 
rights bestowed, must be determined from the instrument making such dedi- 
cations, by construing such act in conjunction with the conditions then ex- 
isting which give rise to the dedication. 

Reservations — Appropriation for irrigation as effected by desert-land act. 

2G. The legal effect of the language in the act of Congress of March 3, 
1877 (eh. 107, 19 Stat., 377; U. S. Comp. St., 1901, p. 1548), namely, "there 
shall be and remain and be held free for the appropriation and use of the 
public for irrigation," etc., constitutes a reservation and dedication to the 
public of all interest, riparian or otherwise, held at the time by the National 
Government, so far as such interests affect the uses for irrigation and other 
purposes there enumerated, from which it follows that this act abrogated, 
the common-law rule respecting riparian rights as to all lands settled upon 
or entered after March 3, 1877. 

Statutes — Construction — Presumptions. 

27. In construing legislative acts respecting the disposal of public lands, 
It must be presumed that the best possible results for all concerned were 
Intended by the legislative body and, where practicable, such construction 

. should be applied as makes such intent effective. 

Desert-land act — Operation and effect — Riparian rights. 

28. While the legal effect of the desert-land act (act Cong. Mar. 3, 1877, 
ch. 107, 19 Stat., 377; U. S. Comp. St., 1901, p. 1548) was to abrogate the modi- : 
fled doctrine of riparian rights as to all lands to which title has been ac- 
quired after the enactment thereof, it does not go so far as to affect the 
rights originally giving rise to the doctrine of riparian rights; that is, for 
domestic and stock requirements. 

Rights of riparcan owner. 

29.. Every riparian owner, therefore, regardless of the date of settlement, 
• Is entitled to the quantity of water reasonably essential to his domestic use 
and for the watering of his stock, including sufficient supply for the proper 
irrigation of such garden produce as may be essential to the proper sus- 
tenance of his family. 

Settlement of lands on stream — Appropriations. 

30. Settlement upon land bordering upon or through which a stream may 
flow, or to which a natural source of water supply may be adjacent, or upon 
which it may be situated, is in itself notice that sufficient water for domestic 
uses and requirements incident thereto are and will continue to be de- 
manded ; but to constitute an appropriation for mining, irrigation, or power 
purposes, some steps toward a diversion thereof, or other good and suffi- 
cient notice, is necessary. 

Riparian rights. 

31. The references in the code to riparian rights constitute a recognition 
of whatever riparian rights the landed proprietor may have, but do not at- 
tempt to define, nor to In any manner establish any rule respecting such 
interests. The case of Sturr r. Beck (133 U. S., 541; 10 Sup. Ct, 350, 33 
L. ed., 761), together with Oregon cases, examined and held not in conflict 
with the conclusions here reached. 

Decisions of appellate courts — Extent of, as precedents. 

32. Decisions of an appellate court ore precedents only to the extent of the- 
points presented to the court and considered and there determined by it, 

Water and water courses — Artificial channels — Appropriation. 

83. After high-water channels are artificially opened, and after they, to- 

gether with the cuts dug connecting them with the main stream, have been 

used by the parties opening them and by their successors Vu interest, and 

tc£i use Is acquiesced in and recognized as brtmcYies ot tXve \xvo\n ct^s&Xs^ 
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others on the main stream and its tributaries and branches, for the period 
prescribed by the statute of limitations, they become natural channels, and 
owners of lands adjacent thereto are in law entitled to the same considera- 
tion and to the same rights in respect thereto as are those on the main and 
unquestioned channel. 

Waters and watercourses — What constitute. 

34. Where the water spreads, having no well-defined current, as into a* 
marsh, it can not be deemed a watercourse, and accordingly does not come 
within any rule permitting a claim thereto as a riparian owner. 

Water and watercourses — Diversion. 

35. Where a channel has been closed, artificially or otherwise, and the 
water diverted therefrom during the low-water season of each year for 10 
years it loses its riparian character for that portion of each year for which 
the obstruction and deprivation of the water thereof occurred. 

Waters and watercourses — Appropriation for irrigation — Rights of riparian 

OWNER8. 

36. Evidence examined, and held that, while the relative rights of the 
parties for irrigation purposes are to be awarded in accordance with the re- 
spective dates of appropriation for irrigation purposes, these rights are subject 
to the right of each of the riparian proprietors to insist upon a continuous 
flow of sufficient water to meet their domestic demands, together with such 
additional supply for the watering of a reasonable number of stock for each, 
the depletion of which stream shall not be sufficient that it may become stag- 
nant or injurious to the health of those or their stock using it. 

Appeal and error — Review — Sufficiency of evidence — Remand for further 
testimony. 

37. Where the testimony before the appellate court is not ample for a de- 
termination of the quantity to be left In the stream properly to supply the 
domestic and other natural wants and necessary requirements of the riparian 
owners along the controverted stream, the appellate court may determine 
other points upon which the testimony is adequate for the purpose and re- 
mand the cause to the court below, with permission to take further evidence 
and to enter a supplemental decree determining the continuous flow necessary 
to the full protection of the riparian Interests of the parties to the suit. 

Appropriation — Priorities. 

38. The surplus waters remaining after the domestic and stock demands of 
riparian owners on all lands entered subsequent to March 3, 1877, are subject 
to appropriation, and rights thereto vest In the order of time In which the 
water has been diverted and applied to a beneficial use. 

u Miner's inch " defined. 

39. The word " inch," as used with reference to water for Irrigation pur- 
poses, is estimated on the basis of 40 inches to 1 second-foot. 

"Duty of water." 

40. The term " duty of water " as used with reference to water for irriga- 
tion purposes means the quantity essential to the irrigation of any given 
tract 

"Head of water." 

41. The term " head of water " as used with reference to water for irriga- 
tion purposes is the quantity entering the intake of any canal or ditch. 

Irrigation — Appropriation. 

42. Testimony as to duty of water examined, and held, that from one-third 
to two-thirds of an inch per acre, estimated on basis of 40 inches to 1 second- 
foot, is ample for the irrigation of the lands involved. 

Appropriation — Method. 

43. No certain method is essential to a valid appropriation of water. An 
effective diversion may be made without ditches by construction of dams 
In the slough or other channels, thereby sublrrlgating the lands, or by over- 
flowing them, or by any process which may result in the successful aonllcoi- 
tton of the water to a beneficial use. 
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-Appropriation — Method of use. 

44. The water must be used in such manner, and such economical methods 
must be adopted in its application to uses desired, as will secure the greatest 
•duty available, even though it becomes necessary to change at considerable 
expense the old methods, which had their origin when there was but little 
demand and the supply correspondingly abundant 

Appropriation — Limit of right. 

45. Beneficial use by and needs of the appropriator, and not the quantity 
originally diverted, nor the capacity of ditches constructed for the purpose, 
determines the limit of his rights. 

Appropriation — Tacking. 

46. The right of an appropriator of water can not be tacked to that of a 
mere squatter upon public lands who, while he may have applied the water 
in the irrigation of the land subsequently owned by such subsequent appro- 
priator, has abandoned it. 

Appropriation — Transfer of right. 

47. But a mere squatter upon public lands may acquire such an interest in 
the right to the possession thereof that he may, even by parole, transfer his 
rights therein to another, in which event the rights of the purchaser thereof, 
claiming under the doctrine of prior appropriation, relate back to the time of 
the original diversion. 

Appropriation of squatter — Conveyance of interest. 

48. A mere claim of right to the land held by a squatter, If accompanied by 
a diversion and application of the water in the reclamation thereof, is 
sufficient to entitle him to convey to another his interest in the water right, 
together with such interest as he may have in the land to which the water 
may be appurtenant. 

Swamp lands — Water rights for. 

49. The fact that lands may have originally been swamp lands and re- 
claimed, and title acquired thereto as such, does not preclude the owner from 
acquiring a water right for the Irrigation thereof. 

Irrigation — Reclaimed swamp lands. 

50. When lands are shown to be swamp, and reclaimed as such, it will be 
presumed that prior to Its reclamation no Irrigation thereof was necessary ^ 
but when once reclaimed, if in an arid district, it comes within the same 
rule and the same law respecting irrigation and riparian rights as applies to 
other agricultural lands In the vicinity. 

-Appropriation — Priorities — Ditches. 

51. A party claiming as an appropriator can not, for the purpose of es- 
tablishing a right prior to another, avail himself of a ditch constructed for 
drainage, unless it appears that such ditch was, at the time of and prior to 
the inception of other rights, intended for irrigation purposes as well. 

Appropriation — Priorities. 

52. Where a person files on land under the desert land act (act Cong., 
Mar. 3, 1877, ch. 107, 19 Stat, 377; U. S. Comp. St., 1901, p. 1548) and makes 
the affidavit required to the effect that the lands are desert In character and 
unreclaimed he will not be permitted to assert a right to water for the Irriga- 
tion as having been Initiated prior to the date of such entry. 

Appropriation — Failure to use water diverted. 

53. Where an appropriator fails to use the full amount of water diverted 
and for an unreasonable time delays Increasing his use, any subsequent in- 
crease In either a diversion or use thereof Is made subject to the Intervening 
rights. 

Appropriation — Change in method. 

54. Where water has been appropriated and applied In the Irrigation of a 
tract of land, and after and during a long period of use In a certain manner 
in a certain locality, other rights In the stream attach, such a change In the 

Appropriation may not be made, either of the point of diversion or of the 
olace of Its use, where to make such change wVW SMbatautlally prejudice the 
terests of such other approprlatora. 
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APPROPRIATION. 

55. When, for the purpose of diverting water for a beneficial use, a ditch is 
commenced, and within a reasonable time the work thereon is prosecuted 
to completion and water turned into It and applied to the use therein, the 
right to the appropriation, to the extent of the quantity diverted arid ap- 
plied, relates back to the commencement of the work. 

Appropriation — Tenants in common — Dktkrmi nation ok rights. 

• 56. When parties claim their rights through the same diversion and from 
the same ditch, through which the appropriation was originally made by them 
or by their predecessors in interest, they are tenants in common : and where, 
in a suit with others on the stream involving rights thereon, no issues are 
framed between such tenants in common, their relative rights may be left 
undetermined and only their rights as against other parties to the suit will 
be decreed. 

Diversion — Appropriation . 

57. When tenants in common claim a water right by reason of the con- 
struction of a canal, and subsequently the water is permitted to flow down 
the channel and is elsewhere diverted, the inception as well as the limit of 
their rights, as against intervening appropriators, are determined by the 
capacity of the canal mentioned and not by any subsequent diversion, either 
in place or in time. 

Irrigation — Change of method. 

58. Parties owning the right to use water may change the method of con- 
veying it to the point of use, if such change does not materially prejudice 
others* rights; and in doing so any dry ravine, gulch, or hollow, as well as 
the natural channel of a stream, may be used by the appropriator of water in 
tlie transmission to the place of use. 

Appropriation — Method of i t se. 

59. Where water is conveyed through any natural channel or watercourse 
the user or users may, when practicable to do so without substantial preju- 
dice to others* rights, let the water thus diverted commingle and take it out 
at some other point. 

Diversion — Change of method— Loss by evaporation. 

60. Where a right to the use of water is acquired through and by the con- 
struction of a ditch tapping any source of water supply and the users there- 
after elect to take the water thus diverted from other points on the stream, 
due allowance must be made for loss by evaporation, Including such loss as 
may occur under different methods of use and distribution, which loss must, 
so far as practicable of ascertainment, be deducted from the quantity awarded 
under the original diversion and method of use. 

Appropriation — Beneficial use. 

61. A bona fide intention to devote water to a beneficial use may compre- 
hend the use to be made by or through other persons and upon lands other 
than those of the appropriator. 

Appropriation — Method. 

62. Rights, as against third persons, to the use of water may be initiated 
through a ditch heading upon and tapping the source of water supply upon 
the lands of another, from whom no easement has been acquired, but which 
may, by the owner of such land, be revocable, and none but the owner of the 
premises across which the ditch is constructed are in a position to complain, 
and where such owner makes no Issue and offers no proof thereon this feature 
will be disregarded. 

Waste water — Appropriation. 

63. Where water is claimed as the "waste" waters from the farm of an 
adjacent water user all the water in excess of that caused by and resulting 
from seepage is but the quantity diverted by such appropriator in excess of 
his needs and accordingly In excess of the quantity to which he may be en- 
titled, and the person receiving and applying the excess to a beneficial use 
acquires a vested right therein, as would an appropriator of any other sur- 
plus water, the inception of which right, like that ot «ks oMtoet «fc\rc<s^t\a&«t, 
dates from the first steps taken to provide for tta \x%fe. 
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Adverse use — Evidence. 

64. Under a plea of title by adverse user a showing of a continuous appli- 
cation of the water for a beneficial use by an upper proprietor for more than 
10 years matces a prima facie showing under such claim to defeat which it 
is incumbent upon the person questioning such right by competent evidence to 
overcome the showing thus made. 

Adverse user — Evidence. 

05. Where a prima facie claim by adverse user is established by continuous 
use and application for the required time prior to suit the onus thus thrown 
upon the party thus contesting such claim is fully met by proof that within 
the statutory period the shortage in the water supply below the adverse 
claimant was not sufficient to substantially prejudice the interests of other 
nppropriators from the source of water supply from which the appropriation 
is made. 

Pleading — Inconsistent defenses. 

G6. Adverse possession and prior appropriation are not inconsistent de- 
fenses and both may be asserted in the same pleading. 

Adverse possession — Appropriation. 

07. Where the pleader relies on adverse possession only and in his proof falls 
to sustain such defense and the evidence offered is sufficient to establish an 
appropriation it may be considered, and his rights under the doctrine of prior 
appropriation may be established in accordance with the showing thus made. 

Appropriation — Nonuser. 

08. The right to the use of water can not be deemed forfeited on account 
of nonuser alone, short of the period prescribed by the statute of limitations 
for real actions. 

Water rights — " Abandonment." 

09. To constitute an " abandonment " of a water right there must be a 

• concurrence of the intention to abandon and an actual failure in its use. 

Water rights — Forfeiture. 

70. Involuntary abandonment of real property can not work a forfeiture 
of any water rights previously initiated in connection therewith. 

Loss of lands — Changing water use. 

71. Water rights initiated in the reclamation of lands lost to another, who 
had inaugurated a right to water for irrigation, can not change the use 
thereof to other lands; but he will be treated as having abandoned such 

. right, where not to do so would work to the prejudice of other appropriators. 

Trial — Dismissal — Grounds. 

72. When one of the parties to the suit has not offered proof as to his 
rights and it does not appear that he is claiming a right to the use as 

• against others whose interests are involved, the court may, in its discretion, 
dismiss without prejudice to him. 

Dismissal and nonsuit — Discretion of court. 

73. Where the trial court properly orders all claiming and Interest in 
matters before it to be made parties, and they appear, it may, in the exercise 
of its sound discretion, refuse to grant a motion for nonsuit, in which event 
their failure to further proceed may result in a decree against them on the 
merits; but the court may, if it deems proper, grant such motion, and, if 
granted, their rights will not be determined. 

Appeal in equity — Decree. 

74. While it Is the general rule that, as to the interests of the parties to a 
suit In equity who do not appeal, a decree more favorable than entered in the 
trial court will not be entered, such general rule may not always be in- 
voked where their appearance is not voluntary in the first instance, but made 
in response to an order of the court requiring all interested in the subject 
matter of the suit to be made parties. 

Water rwhtb. 

75. As between the parties whose rights are adjudicated, at all times that 
the water In controversy is not required by one or motfc At. m\v&\^Yte\i \*^e4 
bjr others, remain uninterrupted and subject to \&e\* w*fc. 
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Water bights — Application. 

.76. All water rights are limited in tlielr application to the number of acres 
and to the land for which acquired, except when the increase in the acreage 
or change in place of use will not work to the material prejudice of others 
interested in the stream diverted. 

Water rights — Judgment. 

77. Water suits are sul generis, concerning which all questions of practice 
are not provided for either by statute or precedent* for which reason courts of 
equity are not necessarily bound in all cases by the rules of practice usually 
Invoked; and where parties are served with summons and by order of the 
court required to Interplead with reference to each other, and any of them 
directly or Indirectly act in disregard of the spirit of the order, the court, in 
the exercise of Its sound discretion, may either enter a decree affecting their 
interests, or not, as it may deem just and equitable. 

Pleading — Admissions — Effect. 

78. If, in violation of the spirit of the court's order requiring all Interested 
to be made parties, for the purpose of avoiding the effect of such order, any 
parties neglect to frame issues, or in framing them between themselves make 
admissions in their pleadings which, to recognize and to follow, makes a 
decree impracticable of enforcement, the pleadings may be deemed amended 
to conform to the proof, thereby being within the general purview of the order 
of the court, and all admissions not in harmony with the proof and inimical 
to the enforcement of a decree may be disregarded. 

APPEAL IN EQUITY — TlUAL DE NOVO. 

79. Since, under the code, suits In equity are tried de novo on appeal, the 
court, except where limited by the statute, has the same discretionary power 
in reference thereto as the trial court. 

Supplemental decrees. 

80. Owing to the difficulties usually encountered In the enforcement of 
decrees, where there are many conflicting interests in water suits, the trial 
court has the power, when deemed advisable, to enter such supplemental de- 
cree not inconsistent with the decree of the appellate court as may be neces- 
sary to make the decree of the appellate court effective. 

Costs — Discretion of court. 

81. Where It Is clear from the evidence that a suit was made necessary by 
knowingly wrongful acts of one of the parties, costs should be taxed against 
him in favor of the parties directly injured thereby; but where It appears 
that parties to the proceeding are benefited by the general result arising from 
an adjustment of all conflicting claims on the stream, the court may, in tho 
exercise of Its discretionary powers under the Code in such matters, adjudge 
that each pay his own cost. 

ON REHEARINO. 
ATT0BNEY8 — CHANGE OF. 

.82. -Change of attorneys during trial not unusual. Courts can not consider 
same as ground for reopening the case, except extraordinary showing be 
made, which is wanting here. 

Delays. 

83. Where a court finds that delays incident would occasion more incon- 
venience than to disregard that feature the motion to reopen case because of 
change of attorneys, on unforeseen points considered by the Supreme Court, 
will be denied. 

Testimony — Estoppel. 

84. Testimony examined; found long delay due largely to interference by 
: petitioner during the long period In which he received benefits of delay, as to 

much water not entitled to. Held: He is estopped to complain of unexpected 
change of attorneys and other unforeseen embarrassments arising during the 
. interim. 

Test of rights. 

85. A person under claim by adverse possession caxv \tf»£\Vt* w^ \V&&. \s* 
more water than applied to a beneficial \ise. S\t& ot &W.O&R& N& x*&. > &» 
The test Is, how much water was applied to a tetigtata\ \fflfe. 
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Evidence — Statements. 

86. Statement Id declaratory statement filed in making a desert-land entry 
as to water used is not conclusive, but the statement, as made, having recited 
that land was not previously irrigated, held strong evidence against subse- 
quent contention of claimant to the contrary. 

Constitutional bights. 

87. To reopen the case, under the showing made, in view of the long delay 
and the death of parties and witnesses since the testimony was taken, would 
violate the letter and spirit of the constitution, article 1, section 10, of the 
State guaranteeing to all a speedy hearing in court 

Complainants. 

88. Since the only parties who could, under showing made, be injured are 
not complaining, reopening of the case must be denied. 

Parties — Outside record. - 

89. A showing urging reopening of the case, made by parties outside of 
the record, will not be considered. Parties not of record can not be prejudiced 
by the result of a decree in a case in which they have not been brought into 
court 

Trial — Wrong theory. 

90. A case will not be reopened on the ground that litigants therein dis- 
covered for the first time on appeal that the trial was hail in the court below 
on the wrong theory. 

Dragnetic pleading. 

91. Dragnetic system of pleading, here used, appears not unusual in this 
class of cases, and causes of this class will not be remanded by reason 
thereof. 

Maximum — Minimum allowances. 

92. Beneficial use being the measure of the right to the use of water, it is 
not required that the same quantity per acre be awarded all parties to the 
suit. Maximum and minimum allowances come within the spirit of the law 
of waters. 

Supplemental decree. 

93. Supplemental decree may be provided for to meet unexpected emer- 
gencies. 

COHTH — REDI *CT ION . 

94. Facts regarding cost bill filed, and same reduced from $2,046.70 
charged against Small, and judgment limited to costs on appeal. 

Eakin, J. (concurring). 

Statutory period. 

95. Facts examined disclose that although Small claimed, both as prior 
appropriator and adverse user, the inception of his interference of others* 
rights beginning in 1895, the full statutory period had not elapsed, and he 
must accordingly rely on his claim as prior appropriator only. 

hough et al. r. porter et al. 

Opinion by King, C. (commissioner Sup. Ct. Feb. 23, 1907; appointed associate 
justice, Feb. 12, 1909) : 

The principal contention of appellants as first urged was that the court acted 
without jurisdiction in directing that all persons interested in the lauds border- 
ing on Silver Creek, its tributaries and channels, be made parties to the suit, 
and that such action on the part of the court constituted reversible error. 
These questions of practice, with matters incidental thereto, were determined 
adversely to counsel's contention (95 Pac, 732), and the cause was set down for 
further argument on the main points involved, principal among which is that 
of riparian rights, as affected by the act of Congress of March 3, 1877, known 
as the desert-land act (ib. 732). This question and the points formerly deter- 
mined were fully discussed at the reargument. After a reconsideration of the 
Questions of practice presented we find no reason \v> tafty&tt ttom \tofe ^wvcUisioos 
tmounced in our former opinion. 
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11. We come then to a consideration of the desert-laud act, as to its effect upon 
the parties hereto owning lands upon the streams involved, the rights of each 
of whom have attached since the passage of the act. This confronts us with 
the legal problem as to whether any are riparian owners ; and, if so, to what 
extent and what bearing their claims as such have upon the water rights in 
question. 

It has become a matter of history that prior to any laws upon the subject 
the use of water was exercised under a custom permitting any person to go 
upon a stream, or other source of water supply upon the public domain, and 
divert water therefrom wherever and whenever needed, provided the use 
thereof did not interfere with the prior rights of others. In other words, 
priority in the diversion and use determined the rights of all conflicting claim- 
ants. This procedure was encouraged and acquiesced in by the Government for 
many years throughout the Pacific Coast States, until in recognition thereof 
the act of Congress of July 26, 1866 (7 Fed. Stat. Ann., 1090; U. S. Comp. Stat, 
1901, 1437) was adopted, which provided: " Whenever, by priority of possession, 
rights to the use of water for mining, agricultural, manufacturing, or other 
purposes, have vested and accrued, and the same are recognized and acknowl- 
edged by the local customs, laws, and the decisions of courts, the assessors 
and owners of such vested rights shall be maintained and protected in the 
same; and the right of way for the construction of ditches and canals for the 
purposes herein specified is acknowledged and confirmed * * *." This act 
constituted a recognition of preexisting rights rather than a creation of any 
new one, and accordingly recognized and assented to appropriation of water in 
contravention to the common-law rule as to continuous flow. (Broder r. Water 
Co., 101 U. S., 274; United States i\ Itio Grande Irr. Co., 174 U. S., 690; 
Gutierres r. Albuquerque Land Co., 188 IT. S.. 545; Davis r. Chamberlain, 51 
Oreg., 304 ; 98 Pac, 154. ) 

12. Supplemental to the al>ove act. provision was made by Congress, July 9, 
1870, for incorporating a reservation in favor of such rights in all patents when 
issued, as follows: "All patents granted, or preemption or homesteads allowed 
shall be subject to any vested and accrued water rights or rights to ditches 
and reservoirs used in connection with such water rights, * * *." (Rev. 
Stat, sec. 2340; U. S. Comp. Stat.. 1901, 1437.) This was followed on March 3. 
1877, by what is known as the deseit-land act, parts of which, in so far as 
material to this discussion, are: 

" That it shall be lawful for any citizen of the United States, or any person 
of requisite age ' who may be entitled to become a citizen, and who has filed 
his declaration to become such,' and upon payment of twenty-five cents per 
acre to file a declaration under oath with the register and the receiver of the 
land district in which any desert land is situated, that he intends to reclaim 
a tract of desert land not exceeding one section, by conducting water upon the 
same, within the period of three years thereafter : Provided, however, That the 
right to the use of water by the person so conducting the same, on or to any 
tract of desert land of six hundred and forty acres shall depend upon bona fide 
prior appropriation; and such right shall not exceed the amount of water 
actually appropriated, and necessarily used for the punx>se of irrigation and 
reclamation; and all surplus water over and above such actual appropriation 
and use, together with the water of all lakes, rivers, and other sources of water 
supply upon the public lands and not navigable, shall remain and be held free 
for the appropriation and use of the public for irrigation, mining, and manu- 
facturing purposes subject to existing rights * * *." ( 19 Stat., 377 ; 6 Fed. 
8tat Ann., 392; U. S. Comp. Stat, 1901, 1548.) 

The title of the foregoing act reads "An act to provide for the sale of desert 
lands in certain States and Territories." Being an act of Congress, it is well 
known that it is not required that the title of the act embrace ail Its provisions. 
And, while a different rule prevails In some of the States, It is probably an 
exception rather than the rule that acts of Congress are limited to matters 
contained in their title. This being the rule which prevailed in Congress, we 
have only to look to the body of the act to ascertain its intention. 

13. After providing for the reclamation of arid lands and for the procuring 
of title thereunder, it will be observed that in this act, as essential to the 
reclamation of lands, the water right, when located by the persons taking the 
land, shall depend upon bona fide prior appropriation. The reason for this Is 
apparent; the object and purpose of the act was by this method to reclaim, 
develop, and make productive arid lands or t\\oae ot a tesert Q\vw^^t>^\&s^ 
aa a rule, were nonriparian. 
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For many years it was an open question whether lands through which streams 
flowed In the natural channels were subject to reclamation under this act. 
(Sims v. Phalen, 11 L. D., Dept. of Int., 206.) But it was finally determined 
that such lands could be reclaimed where clearly shown to be of a desert 
character. (Houck v. Bettelyonn, 7 L. D., 425; Nilson t\ Anderson, 23 L. U. t 
139.) Considering this feature with the then long-existing conditions in refer- 
ence to the public lands throughout the West, the reasons for providing that the 
water rights should be acquired under the doctrine of prior appropriation aro 
obvious. 

This first act (1860) refers to priority of possession and local customs, rules, 
regulations, etc., to which rules of construction were soon applied, the outcome 
of which depended largely upon whether the decisions were by courts in local- 
ities of a strictly arid nature or in the humid States. If In a strictly arid 
section, the doctrine of prior appropriation prevailed ; while, if humid, a middle 
ground, or what is called the " modified doctrine of riparian rights," appears 
to have been the one adhered to and deemed the most conducive to the public 
welfare. Near the time of the passage of this act conflicts had arisen from 
"the application of the law, as applied to riparian rights, In the arid and semi- 
arid West. In California the effect thereof on riparian rights was involved 
In much doubt and not fully determined, while in Nevada the noted case of 
Vansickle v. Haines (7 New, 249) had been decided, adhering to the common- 
law rule on the subject. This latter case, however, was subsequently overruled, 
since which time the doctrine of prior appropriation has there prevailed. ' 
(Jones r. Adams, 19 New, 78 ; Reno S. Works v. Stevenson, 20 New, 269 ; Walsh 
v. Wallace, 26 New, 299.) 

The act of 1866 had left somewhat in doubt not only the question of Its effect 
upon riparian rights, but an uncertainty whether it thereby intended to estab- 
lish a permanent rule upon the subject. And the act of 1870, requiring reser- 
vations In all patents issued, by inserting a statement therein to the effect that 
the patents were executed subject to vested and accrued water rights, etc., was 
evidently intended as a precautionary measure to remove doubts then extant 
as to the legal effect of any patents subsequently issued, so far as applicable 
to any rights acquired before the date thereof. 

In order, therefore, to remove such doubts and to establish a uniform rule 
throughout the States mentioned in the act, whereby all appropriations made 
from streams flowing through public lands over which Congress had power to 
legislate, after the provisions specifying the manner In which lands taken under 
the act could be reclaimed, there was added the clause : 

"And all surplus water over and above such actual appropriation and use, 
together with the water of all lakes, rivers, and other sources of water supply 
upon the public lands, and not navigable, shall remain and be held free for the 
appropriation and use of the public for irrigation, mining, and manufacturing 
purposes, subject to existing rights." (19 Stat, 377; U. S. Comp. Stat, 1908, 
p. 1549.) 

This reservation of water rights for the benefit of the public was clearly 
not essential to any of the other provisions of the act. The previous state- 
ment contained sufficient to define and protect the rights of those selecting 
lands under the desert-land act, but the added proviso, or something of similar 
import, was essential to the establishment of a clear and uniform rule upon 
the subject as regards all appropriations thereafter to be made from streams 
or other bodies of water upon the public lands and to which such might be 
riparian. 

The words " shall remain and be held free for the appropriation and use of 
the public for irrigation," etc., are clearly words of reservation and dedication, 
and obviously so Intended. It is insisted, however, that the language quoted 
is Insufficient for either a grant, trust, or dedication ; that a grant presupposes 
a grantee capable of receiving it ; that It Is not a trust because all three essen- 
tials necessary to constitute a trust, I. e., trustee, trust res, and cestui que 
trust, are wanting; that it can not be held to be a dedication, In that the right 
there alluded to is not an easement but is usufructuary only, partaking of the 
nature of real estate— an incorporeal hereditament analogous to a " profit w In 
land, in that it depletes the riparian right It is further observed that n dedi- 
cation is not a grant and can not arise by grant since it exists in favor of the 
entire public, in respect to which It was asserted, as above stated, that it can 
not become a grantee. 
14. A dedication Is defined as being \t\ the nature of a gift, Inuring to the 
^eoeJJt of the public as a grant, but dlfterVng from u grunt V& \Jmx \a* ^raote* 
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In esse Is necessary to Its validity. (9 Am. and Eng. Ency. Law, 21 ; 13 Cyc, 
439.) It consists of devotion or giving of property for some proper object and 
In such a manner as to conclude the owner. (State ex rel. Sims v. Otoe County, 
GNebr., 129, 133; Patrick t?."Y. M. C. A., 120 Mich., 185, 193; 79 N. W., 2080.) 

15. A " reservation " as here used is something taken from the whole thing, 
covered by the general terms making the grant, and cuts down and lessens It 
(or act, under which title to the res from which the reservation may be made) 
from what It would be except for such reservation. (Words and Phrases, G140; 
Weynand v. Lutz, Tex. Civ. App., 29 S. W., 109.) 

16. The latter term applied here: The National Government by Its various 
laws relating to public lands granted to its citizens the privilege of acquiring 
title thereto. Construing all together as one act, the desort-land act by the 
language used appears to reserve therefrom to the entire public the right of 
any citizen after March 3, 1877, to divert, use, and acquire a right in and to 
the unappropriated waters flowing through, or adjacent to, any lands there- 
after patented, such right to be detormined by priority. Reservations of this 
class may be found in Calhoun Gold Mining Co. v. Ajax Gold Mining Co. (27 
Col., 1; 59 Pac, G07, G15; 50 L. R. A., 209; 83 Am. St. Rep., 17), Wilcox v. 
McConnel (13 Peters, U. S., 498), Wilson v. Higbee (C. C. ; 62 Fed., 723). 

17. It would not be seriously questioned that such a reservation might be 
expressly and effectively made in a deed or other evidence of title. Then, when 
we take into consideration that to determine the extent of the title received 
through a conveyance of any kind from the Government, whether by grant, pat- 
ent, or otherwise, we must look into all acts in force in reference to the lands 
intended thus to be conveyed, to ascertain what interest remain subject to 
transfer, it becomes manifest that there is no difference in principle between 
a reservation resulting from an act in force at the time and an express reserva- 
tion In the instrument Itself through which title may be asserted. 

18. It would seem, however, that as to what may be the proper term by 
which any interest thus reserved may be designated, we need not inquire. Nor 
is it material whether any term has been recognized or established by the 
courts to cover the privileges and rights reserved or surrendered by the Gov- 
enment to the public, or Individuals of which the public is composed. Our 
form of government, Constitution, and powers reserved to the Government, have 
necessarily given rise to privileges and rights not fully covered by the common 
law or by the terms in common use under it. 

The right of the Government to dispose of Its public lands, and to deal with 
all rights incident thereto in such a manner as it may deem best, has long 
been fully established and recognized by all decisions upon the subject. True, 
it can not by legislation determine for any State, after its admission, what the 
local laws relative to riparian rights shall be (United States r. Rio Grande 
Irr. Co., 174 U. S., G90, 703), but the General Government in dealing with its 
public lands may provide for their transfer as might any other landed pro- 
prietor, and make such reservations therefrom by grant, dedication, or other- 
wise, as It may -see fit. 

19. Riparian rights may become the subject of a grant or dedication and 
may be severed from the soil. (Coquille Mill & M. Co. v. Johnson, Oreg.. 98 Pac, 
132.) This principle is clearly and concisely stated in an opinion by Knowles, 
district judge, in Howell v. Johnson (C. C. ; 89 Fed., 530, 558), as follows: 

"Being the owner of these (public) lands, it has the power to sell or dispose 
of any estate therein or any part thereof. The water (in question) in an in- 
navigable stream flowing over the public domain is a part thereof, and the 
National Government can soil or grant the same, or the use thereof, separate 
from the rest of the estate, under such conditions as may seem to it proper." 

Decisions to the above effect are too numerous and too well understood to 
need extensive citation. 

By the homestead and other land acts Congress granted to the citizens of 
various States and Territories the right at any time hereafter, to enter upon the 
public domain and to select a quantity of land, in the manner there specified, 
and of thereby securing a home, notwithstanding no certain individual was 
designated to accept and receive such title. The effect of these acts was that 
the grantor of the public lands, the National Government, was to hold these 
lands in trust for the public, to be acquired by any qualified citizen thereof, 
on compliance with the rules prescribed. Numerous grants in praesenti were 
also made, to be held In trust by States designated in such grants for any 
company, person, or persons who might construct any wagon or other roads 
there indicated. For example, a grant was made to \tofe ^toX& *& Erases** k$l 
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alternate sections of public: lands, designated by odd numbers, three seetlous 
per mile, to be selected within miles of what was, at the time of the passage 
of the act, an imaginary road between two given points within the State, upon 
the doing of certain acts thereafter to be performed ; thus reserving to the 
builders, if any there might be, the right to select the odd sections desired. (14 
Stat, p. 89, c. 174; Calm r. Barnes. 5 Fed., 320; United States r. Dalles Mili- 
tary R. Co. and 7 others. 140 U. S., 599; United States v. Willamette V. & C. M. 
Wagon Road Co.. 42 Fed., 351; United States i\ Willamette V. & C. M. 
Wagon (C. C.) ; 55 Fed.. 711.) Such v road in time became a certainty; and 
more than 30 years after the passage of the act lands were selected, in refer- 
ence to which it has been held that ui>on selection thereof the right thereto 
relates bark to the date of filing the map of definite location of the roacl. shut- 
ting out all intervening claims and settlements, regardless of patents issued 
to settlers thereon during the meantime — and this, too, notwithstanding such 
policy was Instrumental in holding in abeyauce and withdrawing from settle- 
ment large tracts of tht* public domain for more than a quarter of a century. 
(Eastern Oregon Land Co. v. lirosman (C. C.) ; 147 Fed., 807.) Any settlers 
on such lands are held to have entered (hereon with full knowledge of the law 
and to have taken them subject to the " contingent interests " in the land of 
such possible road of such company as might become the beneficiary of the 
grant. (Altschul v. Git tings (C. C.) ; 102 Fed., 36, 38.) 

Another and more apt illustration is that of the policy of the National Gov- 
ernment respecting its mineral lands, in regard to which any one acquiring 
title to any part of the public domain under the homestead or under any other 
act takes such land subject to the exception that he does not acquire title to 
the minerals known to be therein at the time of entry or of patent, whether 
located for minerals at the time of the inception of the rights of its grantee 
or not. ( 5 Fed. Stat. Ann., sees. 2318. 2319 ; U. S. Comp. Stat., 1901, pp. 1423, 
1424; Calhoun Gold Mining Co. t\ Ajax Gold Mining Co., 27 Col., 1.) 

20. It was in the exercise of a similar prerogative on the part of the Gov- 
ernment that there was, by the act of 1877, given to the public or to any indi- 
vidual thereof the right to appropriate and apply to a beneficial use the waters 
flowing through its public domain. No limit as to the time in which this right 
may be exercised is made, except in effect that he who first diverts the water 
and with due diligence applies It to the uses there enumerated is given the 
better right thereto. It can make no difference, therefore, whether it be 
termed a grant, reservation, dedication, trust, or other privilege. 

21. This unquestioned power of the owner over the public domain was 
exercised, and anyone entering upon and acquiring title to any part of the 
public domain after the passage of this act accepted such land and title there- 
to with full knowledge of the law under which the patent was issued, the 
import thereof being that this right incident to the soil was reserved by the 
Government to be held in trust for the public; and that he who first applies 
the water to a beneficial use shall become the owner of the right thereto; and 
that the recipient of such title takes it subject to that right, which he, in com- 
mon with others of the public, is privileged to exercise. It is elementary that 
the grantor can convey no greater title than he has. This rule as applied to 
cases of this nature is clearly and concisely stated In Hume r. Rogue River 
Packing Co. (51 Oreg., 237; 92 Pac, 1065, 1007). There the plaintiff was 
owner of a grant from the State, either directly to himself or by mesne con- 
veyances to others, of all the tidelands bordering upon the river, as well as 
of all the uplands adjacent to the river above tidewater, the title to which was 
acquired from the United States, and the description of which ran to the 
meander lines. In discussing this feature, this court, by Slater, C, says: 

" He has no title by express grant from the State to any part of the bed 
and stream as such, but he does claim title to the entire bed of the stream 
at the mouth of the river, where, by reason of the shifting of the channel of 
the river from north to south, and vice versa, and by successive purchases 
from the State as tideland of the uncovered sands on both sides of the river, 
his deeds overlap, and apparently, at least, he Is at that point of the river the 
owner of the bed of the stream, but this fact, we apprehend, will be of no 
avail in support of his claim of ownership of the water when flowing over 
such land, for in any event he could acquire no greater rights thereby than 
would be given the ordinary and legal effect of such deed by virtue of the 
statute authorizing its execution and delivery." 

22. It is true that the act of 1870 made It necessary to insert in the patents 
i reservation of all vested and accrued water rights, rights of way, etc., as well 
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is to inake similar reservation* in patents respecting minerals ; but, as stated, 
so far as a legal effect of the reservation is concerned, such would have been 
unnecessary, in that the Government could gr:mt no greater right than it had. 
Acts of this nature, like those requiring patents to be issued for lands ac- 
quired under railroad and other grrmts, under which title passes by virtue of 
the acts granting the lands, are but supplemental legislation. In this manner 
tbe evidence of title may more conveniently be placed of record and thereby 
add to the convenience, in many respects, of the holder of the titl«, but other- 
wise adds nothing thereto. (Cahn v. Barnes (C. C), 5 Fed., 326. 331 ; Pengra v. 
Honz (C. C), 29 Fed., 830, 835; Langdeau v. Hanes, 21 Wall., 521: United 
States v. Dalles Military It. Co.. 140 U. S., 599; also cases cited in 8 Hose's Notes 
(U. S.), 466.) 

A good illustration of the power of the Government or other landed pro- 
prietor, at all times and whenever desired by it. to grant, reserve, or dedicate 
a right to anyone at any time to acquire title to all or to any part of its public 
domain in such manner as it might designate — either to the land itself or to the 
incorporeal rights appurtenant thereto, whether an easement over it the re- 
moval of the minerals, of the timber, or of the right to the use of all or any of the 
waters tiowing through or adjacent to such land — may be found in the recent 
case of United States r. Winans (198 U. S., 371). In that case a suit was 
brought to enjoin the owners of certain lands on the Columbia River from 
interfering with the exercise by the Indians on the Yakima Indian Reservation 
in the State of Washington of fishing rights and privileges over, on, and adja- 
cent to lands along the Columbia River patented to the defendants therein, 
which rights were claimed under the provisions of a treaty made in 1859 be- 
tween the Indians and the United States. This treaty reserved to them the 
exclusive right to fish in all streams running on and within certain lands with- 
in prescribed limits, and to fish in common with the citizens of the territory at 
all accustomed places in the vicinity, and further secured to such Indians the 
right of way over all lands necessary for carrying such reserved rights into 
effect, together with the privilege of erecting on any of the then public lands 
temporary buildings for the curing of fish. Subsequently the lands between the 
Columbia River and the special tract set aside and known as their reserva- 
tion were entered by citizens of that State, and patents, without reservations 
therein of any kind being issued to them. Grants from the State of Washing- 
ton to the shore land fronting the patented lands were also procured by the 
patentees, together with licenses from the State to maintain devices for taking 
fish, called "fish wheels." By virtue of these patents, grants, and right thus 
acquired by the landowners it was maintained that they could preclude the 
Indians from fishing along the shores and from crossing the patented lands 
for that purpose, in respect to which it was argued that the Indians, under the 
rights reserved to them and recognized by the Government in the treaty, ac- 
quired " merely an executory license or privilege, applying to no certain and de- 
fined places, and revocable at will of the United States, to fish, hunt, and build 
temporary houses upon public lands, in common with white citizens, upon 
whom the law has conferred no title by occupancy whatever." These conten- 
tions were sustained by the United States circuit court In that State (United 
States v. Winans, 73 Fed., 72, 74), Judge Hanford, inter alia, observing: 

"The theory that lands conveyed by Government patents, after being so 
conveyed, and appropriated by individual citizens, still remain subservient to 
use and occupation by the Indians for travel over the same, otherwise than by 
lawfully established public highways, and for camping grounds, finds no sup- 
port in the provisions of the treaty, nor in the rules for the construction and 
Interpretation of statutes, which must be applied in the interpretation of the 
treaty and of the public land laws of the United States." But on appeal to 
the United States Supreme Court this decision was reversed (198 U. S., 381), the 
court holding, in substance, that, notwithstanding patents were issued to the 
lands by the Government, the patentees took the same subject to the rights re- 
served to the Indians thereafter to fish along the shores of the Columbia River, 
including a right to erect temporary structures for that purpose, and to retain 
such easements as would enable the privileges thus reserved to be executed. In 
discussing the effect of the patents the court say : 

"The reservations were in large areas of territory and the negotiations were 
with the tribe. They reserved rights, however, to every individual Indian as 
though named therein. They imposed a servitude upon every piece of land 
*8 though described therein. There was an exclusive right of fishing reserved 
within certain boundaries. There was a right outside of those boundaries 
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reserved • in common with citizens of the territory.' The Land Department 
could grant no exceptions from its provisions. It makes no difference, there- 
fore, that the patents issued by the department are absolute in form. They 
are subject to the treaty as to the other laws of the land.*' 

23. It is clear from the foregoing decision (1) that whether the landed pro- 
prietor be the Government, a tribe of Indians, or other owner, such proprietor 
may reserve or grant a right or interest in, over, and appurtenant to, or in any 
manner connected with, its lands, not necessarily to an individual alone, but to 
a class of individuals in general as well as in particular, without limit as to 
time, application, and use of the rights or privileges thus reserved, dedicated, 
or granted; (2) and such right or interest in its public lands becomes effective 
In favor of those for whom it may be reserved, or to wliom it may be dedi- 
cated, and against those subsequently acquiring title thereto, even though such 
rights may not be exercised until after the lands shall have been patented to 
others; (3) and that in so far as the binding effect thereof is concerned upon 
such subsequent purchaser it is immaterial that such reservations or exceptions 
are not specified in the patents or other instruments of conveyance. 

24. Reservations of this class are fully and ably discussed by the Supreme 
Court of Kentucky in Rowan's Executors v. Town of Portland (8 B. Monroe, 
232). The Supreme Court of New Hampshire, in the case of State v. Franklin 
Falls Co. (49 N. H., 240, 25G), declines either to agree with the reasoning of 
that court or to follow the rule there enunciated, but the United States Su- 
preme Court, in Morgan v. Railway Co. (9G U. S., 716), clearly adopts the 
reasoning applied by the Kentucky court and observes that the consideration 
there given those questions is a full, able, and correct exposition of the law on 
the subject, with which conclusion we concur. In Rowan's Executors v. Rail- 
way Co., supra, the dedication related to certain streets adjacent to a stream 
and Included the right of wharfage or right to land boats and other vessels 
along that part of the street bordering upon the river. The court, in discussing 
the legal effect thereof, concludes that the grantor holding title subject to the 
use to which it was dedicated held the title thereto in himself as trustee for 
the public, which his grantee took subject to such trust, and further observes: 

44 Whether the public at large was or could be the immediate grantee or re- 
cipient of this right we should consider it fruitless to inquire. The potential 
right of use in and by the public was created by the sale and conveyance of 
the lots. And whether it passed at once to the public or remained In abeyance 
or is the mere result of an estoppel or vested in the purchasers of lots as a 
part of the estate conveyed to them, it was in either case alike perfect and 
beyond the future control of the original proprietor or his alienees of the title 
on which this right of use was engrafted." 

Again, as stated in Pearsall v. Post (20 Wendell (N. Y.), Ill, 119) : 

"It seems to be well settled by the Supreme Court of the United States, by 
several courts in the neighboring States, to which we may perhaps add the 
court of chancery in this State, that dedications of land for religious nnC3 
charitable purposes, as well as for public ways and squares, commons, parkf^ 
and other easements in nature of ways, are to be upheld, although there \ym 
no person in esse capable of taking as a grantee at the time. It was remarket 
by Mr. Justice Thompson, in Cincinnati t\ White's Lessee (G Peters, 429, 436^ 
that 4 the principle, if well founded in law. must have a general application fc 
all appropriations and dedications for public use where there is no grantee ft. 
esse to take the fee.' He adds, 4 This forms an exception to the rule applicabTI 
to private grants and grows out of the necessity of the case.' These remarfc 
comprehend every conceivable case where a man has furnished evidence of i 
clear intent to give up his real estate for the purposes of any legitimate 
public use. 

Privileges of this class were not unusual and were recognized as being subject 
to dedication In the early history of the law on the subject, as disclosed by 
further remarks therein of the same court, namely : 

44 1 pass over the more usual Instances of easements, such as ways, commons, 
and water privileges, etc., enjoyed either by individuals, towns, or other cor- 
porations. * * * We may also pass over rhose'which are less common, nnd 
one put by Mr. Justice Thompson (6 Peters, 437), from McConnell v. Lexington 
(12 Wheat., 582), the reservation of a spring of water for public use. It was 
made to a corporation which might turn the spring to its own or public pur- 
poses. Thus the user was invoked to establish an individual right. A like 
case is mentioned in Co. Litt. 56 a., a customary watering place in the Inhabl- 
tents of Southwarke, for violating which an action was held to lie.*' 
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In the spring case alluded to it appeal's that the Commonwealth of Virginia 
In 1773, by an act known as the land law, reserved G40 acres of land, upon which 
fte spring was situated, for the benefit of those who had settled in a village or 
thy, afterwards to be laid out into lots and divided among such settlers. The' 
Hiring was in common use by the inhabitants of a village located on this tract 
rod afterwards claimed by one of the purported grantees of the lot upon which 
ft was si tun ted. The court, however, in an opinion by Mr. Chief Justice Mar- 
tial!, held that the use of the spring by the public and the recognition thereof 
tor a long period of time constituted such a dedication; and that even though 
tfee claimant thereof be considered the grantee of the land upon which the 
firing was situated, Its use for the purposes mentioned, although no reservation 
was made in the deed, must 1k» deemed to have l>een reserved. It may be said 
Hot in that case the entire public exercised the right to the use of the spring 
fons dedicated, hut it must l>e remembered that the exercise of this right was 
merely by the individuals constituting the public. 

23. In the case at bar the public exercises the right in a somewhat similar 
manner, except on a larger and more extensive scale, in that an appropriation 
bj any individual or corporation gives it a right in and to the flow and use of 
the water appropriated for the purposes for which it is diverted, which right 
nay afterwards be subject to sale and transfer. But it is clear that, if a dedi- 
cation can be made to the public of a spring or a stream in the manner indi- 
cated in the last case quoted, the owner of any source of water supply may 
make a like dedication in that or in any other manner determined upon. The 
Banner of making the dedication, as well as its legal effect, must be determined 
from the act or instrument by which it is made. In the case under considera- 
tion it will be observed that the language used is that the surplus waters of the 
streams and of other sources of water supply designated shall remain and be 
held free for the appropriation and use of the public for (1) irrigation, (2) 
mining, and (3) manufacturing purposes. The manner of appropriating and 
Ming the water for irrigation, manufacturing, and mining purposes was at that 
time and has l>een at all times since well understood; hence the use by the 
public and manner thereof is specified, meaning, when interpreted in the light of 
the then existing facts, the usual manner of applying it for power purposes and 
of diverting it by means of ditches and other systems in use for irrigation, in- 
cluding also the usual methods in use by miners. 

26. It follows that the rights reserved to the public and dedication of the 
surplus waters therefor were intended for use in that manner. Construed then 
with the act of 18GG and other provisions of the act of 1S77, we are of the 
opinion that all lands settled ujmw after the date of the latter act were accepted 
with the implied understanding that (except as hereinafter stated), the first 
to appropriate and use the water for the punwsos si>ocificd in the act should 
have the superior right thereto. 1 

So far as we are able to determine, the question as here presented, has not 
heretofore l>een squarely before any of the courts. Rut; while not deemed 
essential to an adjudication therein, we find the act of 1S77 considered to some 
extent in the following cases: Williams r. Alt now (.*>1 Oreg., 27o: 05 Pac, 1200), 
Farm Investment Co. t\ Carpenter (9 Wyo., 110: 01 P., 2HS; :»0 L. U. A., 747), 
United States v. Conrad In. Co. (C. C. ; 150 Fed., 123, 128), United States r. 
Rio Grande Irr. Co. (174 U. S., 000), Outierres r. Albuquerque Land Co. (188 
U. S M 545), Kansas r. Colorado (200 U. S., 40), State ex rel. Liberty Lake Ice 
(Jo. v. Superior Court, Spokane County, (47 Wash., 310: 01 Pac, 008). 

In the first case mentioned, Altnow, who was the proprietor of the land upon 
which Warm Springs Creek had its source, claimed both as a prior approprlator 
and ns a riparian owner. To his riparian claim it was maintained as a defense 
that his lands were settled upon after the date of the desert-land act. for which 
reason lie was not a riparian proprietor in the sense that as such alleged 
riparian owner he could assert a right in the stream for irrigation: and this 
contention was in that case expressly upheld by the trial court. On this point 
Mr. Chief Justice Rean observes that Altnow's claim as riparian proprietor (all 
other parties therein being in the same position in this respect) could not be 
upheld for two reasons: (1) That he relied upon his claim as prior appropriator 
and was bound by it; (2) that the lands having been entered since the year 
1877, " It Is a serious question whether the desert-land act does not abolish the 
so-called modified doctrine of riparian rights, which gives to riparian proprietors 



»See Boqulllas Lnnd & Cattle Co. v. Curtis (212 U. S. ; 29 U. 8. Sup. Ct. Rep., 404), 
dting tbJ* case on above point. Reporter. 
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the right to use water for irrigation as to all lands through which nonnavigable 
streams flow the title to which has been acquired from the Government of the 
United States since the passage of that act." And after quoting from the act, 
he further remarks: 

"The Government of the United States, as the primary owner of the soil, 
undoubtedly has the right to make such provisions concerning the waters of 
nonnavigable streams thereon, as it deemed proper, and it is at least a de- 
batable question whether, by the language quoted, Congress did not intend to 
recognize and assent to the appropriation of such waters in contravention to the 
common-law doctrine of riparian rights as to persons subsequently acquiring 
title from the United States." (United States v. Rio Grande Irr. Co.. 174 U. S., 
690). 

In Wyoming the doctrine of priority of appropriation for beneficial use in 
contravention to the common-law rule on the subject prevails. By legislative 
enactment in 1886 the water of every natural stream in that State was declared 
to be the property of, and dedicated to the use of, the public. The manner of 
appropriation and acquirement of such rights are specified, included among 
which priority of appropriation for a beneficial use was declared to give the 
better right. It is thus evident that without the provisions of the desert-land 
act the court there held, and was bound to adhere to that doctrine. But in 
Farm Investment Co. v. Carpenter (9 Wyo., 110; 61 Pac, 258), Mr. Chief 
Justice Potter, in discussing the question as to whether an express constitu- 
tional or statutory declaration was necessary in the first instance to render the 
streams and other natural bodies of water the property of the public, and 
subject to the control of the laws of the State, without reference to riparian 
rights, says: 

•' If any consent of the General Government was primarily requisite to the 
inception of the rule of prior appropriation, that consent is to be found in 
several enactments by Congress, beginning with the act of July 26, 1866, 
and including the desert-land act of March 3, 1877. Those acts have been too 
often quoted and are too well understood to require a restatement at this time 
at the exi>ense of unduly extending this opinion." 

In New Mexico Territory, where the doctrine of prior appropriation also 
prevails, a similar question to that in the Wyoming case came before the court 
In Gutierres v. Alburquerque Land Co. (188 U. S., 545). The question there 
involved the validity of a Territorial act permitting the construction of canals 
and condemning rights of way, etc., in reference to which it was urged that 
the Territorial act was invalid because it not only assumed to dispose of the 
property of the United States without its consent, but was in conflict with the 
legislation of Congress, and therefore void. It was there argued that the 
waters affected by the statute were public and exclusively the property of the 
United States, but the statute alluded to permitted private parties and corpo- 
rations to acquire the unappropriated w T aters in violation of the right of the 
Government to control and dispose of its property wherever situated. In con- 
sidering this feature, Mr. Justice White, speaking for the court (23 Sup. C., 
341 ; 47 L. Ed., 588), at page 522 of the opinion, observes : 

"Assuming that the appellants are entitled to urge the objection referred to, 
we think, in view of the legislation of Congress on the subject of the appropria- 
tion of water on the public domain, particularly referred to in the opinion of 
this court in United States v. Rio Grande Irrigation Co. (174 U. S., 090, 704- 
706), the objection is devoid of merit * * * By the act of March 3, 1877, 
chapter 107, Nineteenth Statutes, page 377, the right to appropriate such an 
amount of water as might be necessarily used for the purpose of irrigation and 
reclamation of desert land, part of the public domain, was granted, and It was 
further provided that ' all surplus water over and above such actual appropria- 
tion and use, together with the water of all lakes, rivers, and other sources of 
water supply upon the public lands and not navigable, shall remain and be held 
free for the appropriation and use of the public for irrigation, mining, and 
manufacturing purposes subject to existing rights.* " 

27. In United States v. Rio Grande Irr. Co., the inquiry was as to the naviga- 
bility of the Rio Grande River and to the effect a proposed dam therein would 
have on navigation. While It was there unquestioned that the common-law 
rule was that every riparian owner was entitled to the continual flow of the 
stream, and that States and Territories had the power to change this rule and 
to permit the appropriation of the flowing waters for such purposes as they 
deemed wise, the court states that this power " is limited by the superior power 
-tf the General Government to secure the uninterrupted navigation of all 
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streams within the limits of the United States.** It was urged in this connec- 
tion that the desert-land act of 1877 also included therein the right to appro* 
priate the waters of any stream, even though the depletion caused thereby 
should impede navigation. In the opinion the desert-land act, together with 
that of the acts of 1866 and 1891, are referred to, concerning which the court, 
by Mr. Justice Brewer (174 U. S., 706; 19 Sup. Ct, 43 L. Ed., 1136, p. 776) f 
comments as follows : 

"Obviously by these acts, so far as they extended, Congress recognized and 
assented to the appropriation of water in contravention of the common-law rule 
as to continuous flow. To infer therefrom that Congress Intended to release its 
control over the navigable streams of the country and to grant in aid of mining 
industries and the reclamation of arid lands the right to appropriate the waters 
on the sources of navigable streams to such an extent as to destroy their navi- 
gability is to carry those statutes beyond what their fair import permits. This 
legislation must be interpreted in the light of exising facts — that all through 
this mining region in the West were streams, not navigable, whose waters could 
safely be appropriated for mining and agricultural industries, without serious 
Interference with the navigability of the rivers into which those waters flow. 
And in reference to all these cases of purely local interest the obvious purpose 
of Congress was to give Its assent, so far as the public lands were concerned, to 
any system, although in contravention to the common-law rule, which permitted 
the appropriation of those waters for legitimate industries.*' 

These appear to be the only cases in which the attention of the court has 
been called to this act, the plain inference from which is that in the opinion 
of the eminent jurists quoted, the act of March 3, 1877, was such a reservation 
by the National Government to and for the public and such dedication thereto 
of all its rights in and to all the waters flowing through its public lands for 
irrigation, manufacturing, and mining purposes, as to abrogate the modified 
common-law rules upon the subject, in so far as applicable to all lands entered 
after that date. 

But the effect of the language of the act that " there shall remain and be 
held free for the appropriation and use of the public for irrigation,*' etc., we 
think, while constituting words of reservation and dedication, limits the rights 
thereunder to the deprivation of the riparian lands of the water, only, In so 
far as it may be claimed by the riparians for the purposes there enumerated. 
One of the rights inseparable from the land has always been that the owner of 
«och land was entitled to an adequate supply of water flowing over It for 
domestic use, together with sufficient for the domestic animals necessary for 
the proper subsistence and maintenance of the landed proprietor and his family. 
This necessary use, no doubt, gave rise to the doctrine of riparian rights in the 
earliest development of the law upon the subject, followed by requirements for 
navigation, next extended to include the right to Its use for power purposes, 
and later to the production of such garden and grains as was essential to the 
subsistence of the family of such riparian owner. At first the right of all 
riparians was evidently restricted to the demands upon the stream for the first 
purposes named. Lastly, as civilization progressed and extended over the semi- 
arid sections throughout the different nations the riparian demands accordingly 
became more extensive and enlarged to include irrigation, but limited at first, 
no doubt, to the watering of such garden and other produce reasonably neces- 
sary for the riparians' domestic consumption, and as the strictly arid localities 
became populated, by reason of the correspondingly increased commercial, agri- 
cultural, and mining development, this right was finally extended to include the 
irrigation not only for the limited purposes mentioned but to the watering 
of large areas In the production of grains and other agricultural products, to- 
gether with its expansion thereof to include all Its present uses. 

28. The language used in this act was clearly intended to change the rule 
respecting the right of riparians to the use of water for irrigation, mining, and 
power purposes: but as in the last case cited it has its limits. It does not go 
w> far as to affect the rights originally giving rise to the doctrine of riparian 
rights; that is, for domestic use, including the watering of domestic animals 
and such stock as may be essential to the sustenance of the owners of lands 
adjacent to the streams or other bodies of water. And as held in the last case 
cited, although abrogating the common-law rule on the subject, the act was not 
intended to permit approprlators to deplete the flow to such an extent as mate- 
rially to impair the navigation of the rivers to which such streams directly or 
Indirectly may be tributaries. The reason for this is plain ; to permit an inter- 
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ference with navigation would be to deprive the entire public of a valuable right 
which at all times has been recognized as paramount to that of the individual 
desiring such interference; while to permit an appropriation of water depriving 
the owner of the land through which it may flow of its use for irrigation affects 
such person only. So far as the Government may be concerned by the depletion 
of a particular tract of land of such benefit, if any, it is recouped by the 
reclamation of a like tract for which the diversion causing the injury may be 
made. 

29. However, it can not be presumed that it was the intention of Congress 
to render the soil absolutely worthless by drying the lands by diversion of the 
waters flowing through them to nonriparian lands as to leave the soil without 
the water essential to the owner's domestic needs. Presumably the best pos- 
sible results for all concerned was intended, which it is clear could best be 
obtained by permitting the settler to retain the quantity of water essential to the 
sustenance of his family and to* other natural wants Incident thereto, but If he 
does not see proper to apply it to any of the uses specified In the act, then to permit 
the first home builder on other lands to make such use of it as will bring into 
cultivation the lands not adjacent to the streams, thereby protecting the settlers 
upon both classes of lands, and at the same time not only encourage home 
building but enable the Government to dispose of more of its lands, and to 
enhance its revenues proportionately. 

30. It often happens that an owner of lands in arid districts does not want 
to farm them, but merely wants a home where he may raise stock or engage In 
other pursuits, requiring only sufficient water supply to meet the natural wants 
Incident thereto and for which no artificial diversion or application, of the 
stream may become necessary. It will not, therefore, necessarily be presumed 
that such settler intends to irrigate his lands or that he will ever demand the 
water for such purposes, for which reason Congress evidently intended by the 
language used in the act of 1877, that if desired for such purposes some mani- 
festation thereof, by diversion or other sufficient notice, should be given, and if 
not desired for the reclamation of his lands, that the owner should not be per- 
mitted to complain if another shall so apply It. 

But as regards the requirements for domestic use, the settlement, or other 
steps taken looking toward the procurement of title thereto, gives ample notice 
that the water for all necessary domestic uses Is, and will continue to be, de- 
manded as appurtenant to the land entered, as much so as would a diversion 
of the water for such purposes; while if intended to be appropriated for irri- 
gation, mining, or power purposes, some affirmative action in that direction is 
essential, and it is but reasonable to require a clear manifestation of an Intent 
or notice thereof. This requirement is vital to the initiation of such a right, 
for the same reason that some notice is exacted for the entry of the land itself. 
Congress could reasonably presume that if an appropriation were desired for 
the purpose mentioned in the act some steps would be taken manifesting suchi 
intent, and that if the owner is not the first to move in that direction the 
person making an application thereof to a beneficial use within a reasonable 
time ought to be rewarded for his diligence, and he is entitled to have his 
rights in that respect recognized and protected. For this reason the settler 
who has acquired title to the land through which any stream may flow took It 
subject to the rights of the person who has or who may subsequently make 
the first use of such stream for the purposes enumerated in the act, excepting 
only as to the natural wants and needs of such settler. 

31. Our attention is called to references In our statute to riparian rights 
(B. and C. Comp., sees. 4994, 5000), which, it is argued, recognize the doctrine 
of riparian rights as being in force in this State, regardless of the act of Con- 
gress under consideration. It could with equal strength be maintained that 
section 5002 (ib.), which provides that "all controversies respecting rights to 
water under this act shall be determined by the dates of the appropriations ns 
respectively made by the parties," constitutes a declaration to the efTect that 
the doctrine of prior appropriation shall prevail. 

The statute does not attempt to define riparian rights nor to determine tho 
extent or effect of the doctrine as applied to irrigation, tl has reference only 
to such rights as such riparian owner as the proprietor may have, whatever 
they may be; and the question as to what such rights are, and since 1877 have 
been, is the one under consideration here. Owners of land adjacent to bodies 
of water have riparian rights other than those presented In this controversy. 
(See Morton v. O. S. L. By. Co., 48 Oreg., 444; 87 Pac, 151, 1040; Coquilto 
%U11 & M. Co. v. Johnson (Oreg.), 98 Pac, 132.) As hereinbefore held, the act 
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^•■Jjf tf 1877 only affects riparian rights to lands the title to which has been ne- 
folred since that date, and then only in so far as a claim to the use of water 
ssj be asserted, as riparian owner for the purposes in the act enumerated, 
ifld in this connection it will he observed that section 5000, B. and G. Comp. t 
protects the owner contiguous to the stream, as against those claiming under 
foe act of which that section is a part, in his right to the flow of the stream to 
the extent required for household, domestic, and other uses incident thereto, with 
sufficient quantity for irrigation purposes to the extent then actually needed and 
In use. An exception to that extent Is accordingly made in favor of the land- 
owner as against, and only to the extent of, such rights as may be asserted 
under the act 

Our attention is called to Sturr v. Beck (133 U. S., 541). That was a con- 
troversy between a riparian owner and a subsequent, but prior, nppropriator, 
and was submitted on an agreed statement of facts. Based upon these stipula- 
tions, the trial court made ilndings, among which was that the defendant's 
first settlement upon his land through which the stream flowed was in Marcli, 
1877, and that he made a homestead filing thereon on the 25th of the same 
month. Those findings were conclusive upon the appellate court. The date 
alluded to does not disclose whether the settlement was prior or subsequent to 
March 3, 1877, the date of the desert-land act. 

Owinff, therefore, to the uncertainty as to the date of settlement this decision 
can not be held in point. And the further fact that no reference appears as to the 
exact date clearly indicates that either the settlement was made before that date, - 
or that the question did not occur to the litigants and was accordingly not urged 
before the court, nor considered by it. But whatever view may be taken in 
this respect, its bearing on the question nt hand is practically disregarded, If 
not overruled, by that court In its declaration on the subject through Mr. Justice 
Brewer, in United States v. Rio Grande Irr. Co., above quoted, as well as in 
the general reference to this act by the same court in an opinion by Mr. Justice 
White, in Gutierres v. Albuquerque Land Co. (1SS U. S., 545). To the extent, 
therefore, that Sturr v. Beck may be deemed a precedent, as regards riparian 
rights, its weight is materially lessened, if indeed the rule as there and pre- 
viously enunciated on the subject is not overruled by that court in the recent 
case of Kansas v. Colorado (20G U. S., 4G). In Sturr v. Beck it was, in effect, 
held that the plaintiff could make no appropriation as against Beck, who was a 
riparian proprietor and who was entitled to the undiminished flow of the 
stream. This claim as to the law was asserted and the same application thereof 
insisted upon in Kansas v. Colorado, in which the citizens of Kansas insisted 
that large quantities of water were being diverted from the Arkansas River 
by the inhabitants of Colorado, a large number of whom were claiming as prior 
appropriators and diverting the water to nonriparian lands, as against Kansas, 
a riparian proprietor. In Kansas the modified doctrine of riparian rights pre- 
vailed, while In Colorado prior appropriation was and is recognized as the gov- 
erning doctrine. The court refused injunctive relief and dismissed the bill, 
stating In substance that if the riparian doctrine should prevail in Kansas as 
against Colorado and again nonriparian users whose rights were involved there- 
in, Oklahoma and Its citizens lower on the Arkansas River, might invoke the 
same rule in opposition to both the citizens of Kansas and Colorado, to their 
great injury, which doctrine It is observed, would be ruinous in its effect. The 
court, In dismissing the bill, Indicated that no injunction would He until n more 
substantial injury could be shown, and at the same time found that the inter- 
ference by a large mimiier of the appropriators above In the State of Colorado 
materially depleted the flow to the riparian lands of the plaintiff. This opinion 
tias written by Mr. Justice Brewer, who was not a member of the court when 
the case of Sturr t\ Beck was argued and submitted, for which reason, although 
a member of the court when the opinion in the latter case was filed, he took 
no port In the decision. The opinion In the Kansas-Colorado case not only 
brushes aside the rule claimed to have been announced in Sturr v. Beck, regard- 
ing riparian rights, but discloses what. In the opinion of the writer, is a 
strong and commendable tendency on the part of that great court to recognize 
that the rigid rules of common law, as interpreted and sought to be applied, 
by those insisting upon the " undiminished flow " theory, are inapplicable to 
the many new and Intricate questions necessarily arising under our form of 
government and throughout the arid and semlarid sections. For a specific state- 
ment of the facts In this case, disclosing many of the defendants to have been 
using water on nonrlpnrlnn lands, see the first opUAou, \\\\\e\\ ^\>& wsl <te"Kssr«2t x 
Kansas v. Colorado (1S5 V. S., 125). 
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ence was made thereto In any opinion filed thereon; but, like the above, and 
for the reasons given .they are not in point 

33. Considering, then, the effect of the desert-land act upon the lands of the 
parties whose interests are here Involved, the question arises as to what lands 
are riparian and what is the extent thereof. To determine what are riparian 
channels, a brief examination of the main stream, tributaries, and branches 
becomes necessary. 

Silver Creek rises in township 31 south, range 14 east, on the slope immedi- 
ately north of Sycan Marsh in Lake County, and flows northerly for a distance 
of about 25 miles into what was formerly Pauline Marsh, entering the marsh at 
a point near the center of section 2 in the township and range mentioned, where, 
until recent years, it spread and its current terminated. Until its bed was 
reclaimed the marsh covered about 10 square miles, through which Silver Creek 
emptied into Silver Lake, about 3 miles below. The stream is fed mainly by 
waters from the slopes south and southwest of Hager Mountain. During the 
early spring, beginning about March 1, it usually carries ubout 100 second-feet 
(sometimes reaching twice that quantity when at its highest stage), to from 
40 to 50 second-feet during the first week in May, after which it rapidly recedes 
to about 11 or 12 second-feet, thus remaining during the rest of the year. 

The west branch of Silver Creek rises in township 30 south, range 14 east, 
and flows into the main channel near the northwest corner of township 29 
of the same range, and the two streams together furnish the supply of water 
mentioned. 

Bridge Creek, a tributary of Silver Creek, rises in the Yamsey Mountains 
near the dividing line between Lake and Klamath Counties and runs northeast- 
erly, emptying into Island Branch near the center of section 15, township 28 
south, range 14 east, and thence into Silver Creek ; and from February 1 until 
about June 15 furnishes an average How of about 3 second-feet, after which it 
diminishes to 1 second-foot, and thus remains throughout the season. The 
quantity supplied by this stream is not included in the above estimate of the 
flow of silver Creek. 

Beginning near the center of the south half of the northeast quarter of sec- 
tion 21, same township and range, a high-water channel, through which water 
seldom flows after the 1st of May of any year, leads from the east side of 
Silver Creek and returns to the stream about 1 mile below at a point near the 
southeast corner of the southwest quarter of section 15. At this point two 
channels diverge, one from each side of the creek, which, until artificially 
opened, were known as high-water channels, and through which no water 
**an at any time after the first week in May. The easterly divergence is known 
*^ Bunyard Branch, which, at a point near the center of the northwest quar- 
*^r of the southwest quarter of section 14, again divides, from which point 
*>oth branches continuing to a point near the center of the west half of section 
^3, township 28 south, range 14 east, practically disappear, emptying into what 
**t the time the channel was opened was a marsh. The divergence from the 
^'est bank is known as Island Branch and flows northerly through section 15, 
**eturning to the main stream near the southwest corner of section 11. At a 
£x>int near the southeast corner of the northwest quarter of the southwest 
Quarter of section 11 there divaricates what is known as the Conley Branch, 
VJeing a channel similar to the other branches named, which extends through the 
55. A. D. Porter onto the Conley lands and ends near the west line of the C. C. 
Jackson farm. In the southeast quarter of the northwest quarter of section 
11 Silver Creek divides into two channels, each of which continues through the 
lands of Hough and the Occidental Land & Improvement Co. in section 2 into 
what was once Pauline Marsh. With the exception of the main channels of 
Silver Creek and its tributaries named, all were high-water channels merely, 
through which no water (lowed after May 10 until improved or enlarged as 
indicated. 

Between the years 1878 and 1882 the heads of Island, Bunyard, and Conley 
Branches were artificially opened, since which time, when the stream was not 
depleted by diversion for irrigation purposes, about one-fourth of the water 
has run through Bunyard Branch, one-half of that remaining through the 
main channel, and the remainder through Island Branch, all returning above 
the head of Conley Branch, through which latter channel, when not Interfered 
with, about one-fourth flowed to Conley's premises, the rest continuing through 
the main channel. At this time the only residents on the streams were those 
occupying what are now the premises of Hough, Conley, S. A. D. Porter, J. CL 
Porter, and )undm jjuw claimed by George H. SmuW w&& 'SL \*. \sxVl % *& ^wBfc. 
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those of Lucindl Egll and George Durand, several nilles above. The opening 
of these channels was acquiesced in by all on the stream, and since the year 
1882 the water lias naturally run through them in about the proportion indi- 
cated. Having flowed in this manner for more than the period prescribed by 
the statute of limitations, they have become fixed. (Cottel v. Berry, 42 Or., 
593; 72 Pac, 584. Harrington v. Demaris, 46 Or., Ill; 77 Pac, 603; 82 
Pac, 14.) 

Therefore, since about the year 1S80 each of these branches have been well 
defined and recognized as a part of Silver Creek, and so far as riparian rights 
can be applied to the main channel, they attach with equal force to the branches 
named. 

34. As nearly as can be determined from the evidence, and especially from 
the general maps and data to be gathered from the history and records of 
geological surveys of the country, commonly in use throughout the State at 
that time, and until reclaimed, all of section 2, except the south half thereof, 
and all of sections 1, 35, and 36, in township 28 south, range 14 east, and all 
of section 31, township 27 south, range 15 east, were swamp and overflowed 
lands constituting a part of Pauline Marsh, into which Silver Creek and Its 
channels emptied. And while the water finally worked its way through the 
swamp and marsh into Silver Lake below, there was no practical channel 
over the lands constituting the swamp or marsh until after the settlement of 
the farms above on Silver Creek, its tributaries, and channels, after which 
the depletion of the flow caused by the use of the water above for irrigation, 
together with artificial channels constructed for drainage, reclaimed the land, 
since which it may be said channels have been formed; but when they were 
formed the record does not disclose. 

When the water spreads with no well-defined current it can not be deemed a 
watercourse, such as will bring it within any rule permitting a claim thereto 
as riparian owner on the stream. It is not always necessary, however, that the 
stream flow through well-defined banks, but the current and course thereof 
must be clearly perceptible. On this point Mr. Farnhain, in his work on Water, 
section 458, says: 

" In order to constitute a watercourse the water must have a current. It 
can not be stagnant, nor spread out so as to destroy the current. If the water 
spreads out so that the current becomes imperceptible or is lost, the water be- 
comes a lake or pond, and is no longer a watercourse." (See also WIel, Water 
Rights (2 ed.), p. 101; West v. Taylor, 16 Oreg., 65 (13 Pac, 665).) 

35. None of the lands claimed in section 2 by the Occidental Land & Improve- 
ment Co., or by Kittredgc in section 36, or by defendants, McKune, Brown, 
Jones, Henderson, Jackson, J. M. Small, B. F. Lane, or those owned by J. C. 
Porter in sections 23 and 26, township 2S south, range 14 cast, are riparian to» 
any of the streams or channels mentioned. McCall's land was at one tim< 
riparian to one of the lower channels of Silver Creek, but for more than 
years after his settlement thereon and prior to the commencement of the sui^B 
this channel has been closed, from which the water has been diverted into otheiM 
watercourses during the dry season. He has, accordingly, lost such rights a-= 
lie may have acquired. If any, as riparian owner. (Oregon Const. Co. v. Alle- 
Ditch Co., 41 Oreg., 200 (69 Pac, 455) ; Harrington v. Demaris, 46 Oreg., 11 
(77 Pac, 603).) 

36. The respective owners of all lands situated on Silver Creek, its trim 
tarics or branches, are entitled at all times to a sufficient flow of the waters 
Silver Creek to supply their domestic needs, including a sufficient quantity U 
n reasonable number of stock. But no definite quantity for this purpose ci 
under the evidence before us, be fixed here, further than to hold that It mi 
be such a reasonable quantity as to furnish an ample supply to all and In su__ 
a manner that the stream shall not become stagnant nor in any manner 
jurious to the health of the inhabitants or their stock depending on the supi 

37. The evidence before us being inadequate therefor, the flow necessary 
this puriKxse In each of the channels must, therefore, be left for determinnt 1 
under this decreee to the court below in the event any question hereafter arL^i 
concerning such quantity, with permission to enter a supplemental decree In 
reference thereto, upon sufficient showing for that purpose by any of the affecrtret/ 
parties. (See Morton v. O. S. L. By. Co., 48 Oreg., 444, 452 (87 Pac, 151, 1043J.; 

38. The surplus remaining after such wants and necessities are supplied 
during any season of the year are subject to appropriation, and rights thereto 
attached and became vested in the order of time in which the water has been 
Mverted and appropriated. 
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88. Before considering in detail the rights of each we shall notice some of the 
facts and law of general application to respective rights involved. The quantity 
required for the proper irrigation of the lands varies from one-fourth of an 
inch to 1 inch per acre. The term " inch " wherever referred to is estimated 
on the basis of 40 inches to 1 " second-foot." (See Wlel, Water Rights (2 eU.), 
278; Gardner v. Wright, 40 Oreg., GOO, G3C (01 Pac, 28G).) 

40. In determining the " duty of water," or quantity essential to the Irriga- 
tion of any given tract of land, we must take into consideration the character, 
the climatic conditions, the location and altitude of the lands to be irrigated, 
the kind of crops, period of time irrigated, and necessary manner of irrigation, 
as well as many other contingencies not arising here. 

41. The " head " of water, or quantity entering the intake of any canal or 
ditch, must also be considered. A large body of water used at one time and 
upon the same tract will reclaim a larger quantity of land proportionately than 
will a small supply, for example: One miner's inch might prove inadequate in 
many instances for the proper irrigation of more than a small fraction of an 
acre, while 100 inches, or 2* secoud-feet, if under the control of, and used by, 
one person at one time, might properly irrigate 300 acres of the same kind of 
land. 

42. Applying these principles In the case at hand, where there are no small 
bodies or tracts involved, we think the water users, by the adoption and use 
of the more modern and economical methods now more generally applied and 
in use, will find that a constant ilow of from one-third to two-thirds of an inch 
per acre will prove adequate for the proper irrigation of the lands. The allow- 
ance of from one-third to two-thirds of an inch per acre furnishes sufficient 
quantity, if permitted to flow continuously for 00 days, to cover the soil 1J 
feet in depth (if the less amount), making 1A "acre-feet"; or, approximately 
8 feet in depth (if the larger amount), or 3 acre-feet, which is more than al- 
lowed by the Government Reclamation Service for the irrigation of lands In 
Klamath County where they have about the same altitude, climate, and soil, 
with similar crops and where the latest and improved methods of irrigation, 
as required by the Government, are in use. The " duty of water " there allowed 
by the Government under its irrigation project to each of the water users for 
the entire season is 1* acre-feet, being the minimum here awarded. (G Ann. 
Kept, of Reclamation Serw, p. 103.) In some instances a larger amount than 
Uie quantity here permitted was originally diverted; -but merely because in the 
earlier history of the vicinity large quantities were diverted and applied, not- 
withstanding the ditches first constructed were of sufficient capacity to carry 
such supply, does not necessarily Indicate that such was needed. Again, it 
Jins been so often demonstrated as to become a matter of common knowledge 
Uiat lands after years of irrigation do not require the amount which when first 
Applied was essential to the successful growth of crops thereon. This law of 
Aature, added to the improved methods, greatly reduces the quantity now re- 
quired. (See United States v. Conrad Invest. Co. (c. c.), 13G Fed., 123, 130.) 

43. It is also argued that since under the old methods in use before the sub- 
stantial depletion of the flow by subsequent nppropriators, Hough and somo 
others, by reason of the excessive water supply, with the aid of a few dams 
In the channels and sloughs, could irrigate with but little trouble or expense, 
%Jie recognition by this court of the appropriations made by subsequent locators 
Xvill thrust upon Hough and others, in order to avail themselves of the quantity 
envarded them, the necessity of changing their methods of application and use 
^>f the water, by the construction of ditches, etc., at great expense, all of which 
"Xrould be avoided were it not for the interference of such subsequent claimants. 
iror this reason it is maintained that the rights of the later settlers and appro- 
^riators were acquired subject to the methods in use at the time of the incep- 
tion of their interests. This feature, however, is similar in principle to that 
of the farmer who at first may have needed but 100 inches of water and yet 
constructed ditches carrying three- times that quantity, using it in a wasteful 
manner, and which right he still insists upon by reason of the ditch when first 
constructed, being of sufficient capacity to carry the excessive supply. It is 
well settled that such a claim can not be successfully maintained. (Seward v. 
Pacific L. Co., Oreg., 157, 101, 88 Pac, 0G3. ) 

It is true, however, that no certain method is necessary to constitute a valid 
appropriation so long as the water has been applied to a beneficial use; and 
this may be done either by ditches or by other methods of diversion and applica- 
tion, such as the placing of dams in the streams and sloughs, and thereby 
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overflowing the land, or subirrigatlng It, as the case may be. (McCall v. Porter, 
42 Oreg., 49; 70 Pac, 820; 71 Pac, 976.) 

44. But will it do to say that in some cases irrigation was had by damming 
the sloughs with but little expense and work, causing the large excess of water 
supply to spread over the premises, and that the old methods which had their 
origin when there was but little demand for water and Its supply correspond- 
ingly abundant, may be continued? In this arid country such manner of use 
must necessarily be adopted as will insure the greatest duty possible for the 
quantity available. (Van Camp t\ Emery, 13 Idaho, 202 (89 Pac, 752) ; Ander- 
son v. Bassman, 140 Fed., 14, 27. ) The wasteful methods so common with early 
settlers can, under the light most favorable to their system of use, be deemed 
only a privilege permitted merely because it could be exercised without sub- 
stantial injury to anyone; and no right to such methods of use was acquired 
thereby. 

45. Owing to the little demand and large proportionate supply in use by those 
along Silver Creek and its branches in the early eighties together with the lack of 
general knowledge and experience on the subject throughout the State, wasteful 
methods at that time were, no doubt, common ; but of recent years improved 
means throughout the West have come into use, and a scarcity of the supply has 
made a more economic use necessary. The result is that the law has become 
well settled that beneficial use and needs of the appropriator, and not the 
capacity of the ditches or quantity tirst applied, is the measure and limit of the 
right of such appropriators. (Kinney, Irr., 30; Long, Irr., sees. 54, 55; Wiel, 
Water Rights, p. 263; Seaweard v. Pacific L. Co., 49 Oreg. 157, 88 Pac, 963; 
Gardner v. Wright, 49 Oreg. 609, 91 Pac, 286; Union Mill M. Co. v. Dangborg, 
C. O. 81 Fed., 73. 119; Anderson t?. Bassman. C. C. 140 Fed., 26.) 

During the spring freshets and prior to May 10 of each year the quantity flow- 
ing in the channels of the stream below the junction of the main and west fork 
of Silver Creek is sufficient when properly distributed ami economically used to 
irrigate all the lands heretofore framed in the vicinity. And there appears to be 
no controversy respecting the use of water earlier than about that date. The 
Irrigation season in the vicinity of Silver Creek, as a rule, begins April 1 and 
usually ends in July. The crops produced consist largely of natural hay, such as 
blue joint, red top, and other native grasses. 

46. A number of the appropriations were made by the parties hereto, or by 
their predecessors, long before the lands were filed upon or title thereto acquired. 
In this connection It is argued that a right to the use of water necessarily has 
its inception only from the date the filing is placed upon the land. The right of 
a person claiming an appropriation of water can not be tacked to that of a mere 
squatter who, while he may have irrigated the land, has abandoned It (Low v. 
Shaffer, 24 Oreg., 239, 33 Pac, 678.) 

47. But a squatter upon public lands may even by parol transfer his claim 
and interest, whatever it may be in this respect, to another, p.nd the rights of the 
subsequent purchaser and of his successors in interest, if asserted under the 
doctrine of prior appropriation, relate back to the date of the first appropriation 
by the person with whom there may be a privity of estate. It is well settled 
that the entrymnn need not necessarily have a complete title to the land in order 
to acquire a water right therefor. 

48. A mere claim of right to the land, supplemented by a diversion and ap- 
propriation of the water, is sufficient to entitle him to convey to another such 
interests as he may have, whether such appropriator be a mere squatter or 
lessee, or other person in possession. (Rowland v. Williams, 23 Oreg., 515, 32 
Pac, 402; Seaweard v. Pacific L. C, 49 Oreg., 157, 88 Pac, 963.) 

49. Another question developed by the facts to follow, is that some of the 
rights acquired were in the irrigation of lands reclaimed as swamp lands, in 
respect to which it is maintained that the use of the water thereon was not 
essential to their reclamation or irrigation. The legal effect of such use depends 
upon the facts of each particular case. Merely because the land may have been 
reclaimed as swamp land does not necessarily deprive it of the need of irriga- 
tion. 

50. The circumstance that it has been reclaimed may raise a presumption 
that at a particular time it required no w T ater for irrigation ; and testimony to 
that effect may be admitted in evidence for the pun>ose of ascertaining the 
quantity of water essential to its productiveness. But when it appears that the 
land has in fact been reclaimed sufficiently to entitle its possessor to a deed 
from the State, if in an arid section, it implies that the land has been deprived 

of Its excessive moisture and thereby restored to the same condition as other 



GOVEBKMENT AID THROUGH DISTRICT ORGANIZATIONS. 89 

agricultural lands in the vicinity and subject to the same rights in respect to the 
stream flowing through it, or In an appropriation from any source of water 
supply for its Irrigation. 

51. This brings us to a consideration of the relative priorities of the parties. 
By stipulation each of the parties are deemed to be the owner of the respective 
tracts of land alleged to belong to them, but the dates as to when and how the 
titles were acquired, with the exception of that of the property of the Porters 
and one or two others, are not disclosed, the testimony being directed only to the 
dates of the first settlement and to when the water was first diverted. 

The appropriations, considered in the order of the dates made (the numbers 
indicating their relative priorities), together with the acreage upon which 
they applied and number of inches to which each is entitled, are as follows : 

(1) Anna C. Hough's title to the lands described as belonging to her had its 
Inception in May, 1878, and the appropriation for irrigation thereof had its in- 
ception June 1, 1878, by means of dams placed in the various channels flowing- 
over the premises, diverting water therefrom for irrigation of the land, since 
which date its use has been continuous, except when Interrupted by adverse 
claimants. Settlement on the lands and use by this method of the water for 
Irrigation date from 1873, but the privity of estate between the various occu- 
pants is not established as to any settlement antedating May, 1878. There were 
irrigated on the Hough farm not more than 200 acres of land, which were 
brought under irrigation within a reasonable time after the first use of water 
thereon, as indicated. The lands require not to exceed 100 inches of water, or 
2\ second-feet, for the proper irrigation thereof, as a first right as against all 
i»n the stream, except that of John C. Porter, with whom such right Is coinci- 
dent in time. 

(la) John C. Porter's title to the north half of section 14, township 28 south, 
range 14 east, relates back to June, 1877, and the first appropriation of water 
thereon to about June 1, 1878. There was applied to a beneficial use within a 
reasonable time in the Irrigation of 240 acres 100 Inches of water, the right to 
which dates from June 1, 1878, and Is coincident with that of Anna C. Hough. 
It may be diverted to his premises by either Bunyard Branch or Silver Creek, 
or by ditches therefrom. 

(2) Lucindl Egli's lands are situated above all of those of the other parties 

named, except George Durand. and consists of about 400 acres, the title to 

which relates back to 1879, and the water right for which was located In April, 

J882, her rights attaching as of that date, and used in the irrigation of 240 

acres, requiring 120 inches. 

(3) Marion Conley 's title to his land relates back to the year 1880, of which 
be irrigates 240 acres. It develops that he made a cut from the main channel of 
Silver Creek into what has since been known as Conley Branch, to drain 
some swamp land In the year 1877, and some effort was made at the trial to 
establish his appropriation of the water as of that date. It Is not clear, how- 
ever, as to where this swamp land Is situated. The evidence strongly tends to 
show that it was on the opposite side of Silver Creek and that by turning the 
'water from above the lands in another direction he was able to reduce its 
Rwainpy character and thereby to cut some hay crops thereon. It is not shown 
that this constituted any part of his present 320-acre tract But it is clearly 
and satisfactorily established that about May 1, 1880, he made a cut opening 
up the Conley branch of Silver Creek, thereby connecting it with the main* 
channel and diverted the water through it to his premises for irrigation pur- 
poses, since which time he has constantly used water through this channel in 
the irrigation of his lands to the extent mentioned, for which purpose an 
aggregate of 100 inches of water at the points of diversion from the Conley 
branches near his premises is sufficient. To this quantity he is entitled as of 
'he date last named. 

(4 and 6.) George H. Small's testimony .is to the effect that the title to 

^ost of his lands relates back to the year 1S78, by reason of having settled 

there at that time, and on account of which he claims a water light from that 

^Ute. The ownership, however, is averred to have its inception only 10 years 

^**lor to the commencement of this suit. He claims to have constructed the 

f**"»t ditch in 18S1. which was taken from the stream at a point known as the 

^Unction with Silver Creek of Island Branch and Bunyard Branch, and that he 

instructed the other two ditches in the year 1S82. Fifty inches of the water 

r^^imed is taken from Bridge Creek. But after a careful examination of the 

ttimony, we conclude that all except the first division was made In the spring* 

18S4 and made for the purr>ose of procuring Utte to fctoaroX 3Aft wws* \scAkc 
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the desert-land act. He has 1,800 acres of land, of which we find COO coraW* 
of what was once his desert claim, filed on in 1SS4. It does not appear froi" 
the record where he finally procured his title to his lands, but one of the e*" 
hibits in evidence discloses that all his land in section 15—4500 acres of whlcH 
he claimed for a long time to be the owner, but the title to 240 acres of whicl* 
was finally acquired by Lutz (Small v. Lutz, 41 Oreg., 570) — was sold by the 
State iu 1SS5 to different parties as swamp land, oue part of which, the north- 
west quarter of the northwest quarter and the southeast quarter of the south* 
east quarter, was deeded by the State to Small under the swamp-land act It 
is strongly disputed thnt Small irrigated any lands or made any attempt to 
do so prior to 1S84. The fact that ($00 acres thereof were claimed and at- 
tempted to be procured under the swamp-land act affords strong evidence that 
no irrigation thereof was made prior to that date. Moreover, it appears that 
240 acres of the land which he claims to have irrigated at that time did not 
belong to him; that he was a trespasser thereon, this laud being subsequently 
procured by the defendant Lutz from the Government; and that the irrigation 
and claim therefor by Small was finally abandoned. The attempt to procure 
title to the desert-land tract, as admitted by Small, discloses that no claim to 
water could well have been made for the irrigation of that tract prior to 1SS4, 
as it was necessary In filing thereon, which is conceded, to make affidavit to 
flie effect that the land had not in any manner been reclaimed prior to that 
date. (Houck v. Bettelyoun, 7 L. D., 425.) 

.13. Coupled with this circumstance is the testimony of S. A. D. Porter, with 
other evidence, to the effect that no appropriation was made by Small prior to 
1SS4. However, there is some strong evidence tending to show a diversion and 
use by him of the water in 1SS1 or 1882. But we think a clear preponderance 
of the testimony establishes that, outside of the lands then deemed too swampy 
for use and after deducting the 240 acres of Lutz's land, not more than 300 
acres were intended to be irrigated by Small, not including the Island property, 
at the time of completion of his ditch in 1SS4; nor did he Intend to increase 
his irrigation at any time prior to the year 181)5. For this delay no cause is 
assigned, and the delay in increasing his appropriation being unreasonable, his 
ufo is limited to 1C0 inches as a total allowance for 360 acres, being the water 
diverted in and prior to the year 1SS4, which renders subsequent appropria- 
tions and applications of the excess of waters by others valid. (Seward t\ 
Pacific L. Co., 41) Oreg., 157, 101.) At that time 200 or 250 inches of water 
may have been deemed necessary, and possibly more than that quantity was 
diverted through the ditches at that time, when claimants were few and water 
in abundance; but, as before stated, the right to the use of water must be 
limited to the quantity necessary for the proper care of the land, for the re- 
clamation of which the right was acquired. It appears that no more than one- 
half inch per acre is actually needed for this purpose, and even less may suffice 
where the water is used in large quantities. We, therefore, think that 150 
inches, limited in its use to 300 acres, is about the quantity actually intended 
in 1884 to be diverted, and is all that Is required for the lands then claimed 
and, prior to 1895. farmed by Small, and for which no intended or attempted 
diversion was made prior to 1884. 

54. In addition to the above amount 100 inches were diverted by Small in 
June, 18S2. and used for irrigation of the island between Island Branch and the 
main channel, about half of which was used upon the Lutz tract. And since 
he lost the Lutz tract 40 inches of this appropriation are ample for the 
remaining lands, not exceeding GO acres, belonging to him on the island, 
to winch quantity he is entitled for the irrigation thereof, dating from 
June 1, 1S82. None of the quantity acquired under this (1S82) appropriation 
can be used elsewhere without prejudicing others' rights, for which reason he 
is limited to its use when needed, to the lands mentioned. There is no satis- 
factory evidence of any intended .use of more than sufficient to irrigate the 
lands covered by this diversion prior to 1884, when his second ditch was com- 
menced, which, for the reasons given, we are satisfied was begun on the latter 
date. 

The second appropriation (1884) consisting of 150 inches, 50 of which were 
from Bridge Creek, dates from June 1, 1884 ; and he is entitled as of this date 
to 50 inches from Bridge Creek and to 100 inches from Silver Creek or its 
branches, measured at the point of diversion therefrom, and is limited in its 
use to the irrigation of 300 acres. 

(5) S. A. D. Porter's title to his lands, consisting of 320 acres, described in 
the former opinion, relates back to the year 1880. The first diversion for irri- 
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jmtlon purposes for which use thereafter was continuous was made in May, 
1883, and prosecuted to completion until 240 acres were irrigated, for which 
he requires not to exceed 100 inches for the proper irrigation thereof, the 
right to which had its inception May 1, 1883. To this quantity he is entitled 
as of that date. 

55. (7) Walter C. Buick, Corinna Buick, Lulu Corum Labrie, Isa Corum (a 
minor), Jewell D. Corum, and J. M. Small, through their predecessors in inter- 
est ore the owners of the lands described as belonging to them, for which they 
originally acquired a water right through what is known as the Buick-Corum- 
Sniall ditch, tapping a channel of Silver Creek in the southeast quarter of the 
fiortheast quarter of section 21, township 28 south, range 14 east. This chan- 
nel diverges from Silver Creek near the center of the south half of the north- 
east quarter of the section named, and returns to the main stream near the 
northeast corner of the northwest quarter of section 22, from which point it 
again diverges, and below which it is known as the Bunyard Branch. The 
construction of this ditch was begun in March, 1SS5, and completed in the 
following year within a reasonable time from the commencement thereof. 
Their rights to the water thus acquired relate back to March, 1885, the date 
of the commencement of its construction. (Nevada Ditch Co. v. Bennett, 30 
Oreg., 59, 8C.) The testimony respecting the carrying capacity of this ditch 
varies from an estimate of 229 to 600 inches. Mr. Moore, an engineer, testify- 
ing In the case, states that he surveyed it at a point where he thought was its 
smallest carrying capacity, which he estimated at 229 Inches, the survey being 
made by him a short time before taking the testimony. The testimony discloses, 
however, that the ditch has been neglected for the past five or six years and 
the capacity thereby reduced about one-third. This is probably due to the fact, 
as disclosed by some of the testimouy, that the owners of the ditch during 
recent years have been receiving a large part of their supply through the 
Bunyard branches. We feel justified, under the evidence, in fixing the capacity 
of this ditch and right of the appropriation acquired through it at 300 inches 
at the Intake thereof, which, allowing for evaporation and loss by seepage 
for a distance of 3 or 4 miles before it reaches the Small farm, the last on the 
ditch, should deliver at the points of use somewhere from 270 to 2S0 inches,, 
irhich, if properly distributed and economically used, is ample for the irriga- 
tion of all the lands under it. 

5G. There is irrigated by Walter C. Buick and Corinna Buick, his wife, 

120 acres from this canal and 20 acres from Bunyard Creek. Isa M. Corum, 

U minor, Lulu Corum Labrie, and Jewell Corum, together Irrigate 40 acres; 

nnd a like acreage has been irrigated for a number of years by J. M. Small. 

A part of the lands of each of these parties appear to be supplied with water 

from the different branches of Bunyard Creek, Including a new ditch taken 

«^ut of this branch, the quantity used In this manner and acreage on which 

it is applied not being clear. J. M. Small states that he uses in irrigation about 

CO inches from the ditch and 100 inches in all. It is clear, however, that their 

sight has been acquired through this source, and upon it they must rely to 

determine the quantity to which each of them may be entitled, as well as to 

fix the date of the inception of their rights, which, as stated, began March 1, 

1885. They are tenants in common, both as to the ditch and water right 

(Moss v. Rose, 27 Oreg., 595.) There is no controversy or issues between 

them In this suit, and as all claim through the same ditch and from the same 

original appropriation, no decree should be entered as to their relative rights. 

57. As against the other parties to the suit. Corum and wife are limited 
In their use to the quantity required to irrigate 140 acres, not to exceed the 
use of 90 inches of water, as measured from the point of diversion from the 
flitch or channel of Bunyard Creek, as the case may be. Jewell D. Corum, 
Lulu Corum Labrie, and Isa Corum are jointly limited to a like amount and 
quantity under similar measurement, as is also J. M. Small. 

58. It is suggested that the defendants can not change their use or any part 
of it from the ditch to the channel of the creek and thereby make use of 
Silver Creek and Bunyard Creek and mingle the waters with those of other 
users on Bunyard Creek, and take water out at some other point; that by so 
doing they lose their rights to the extent thus attempted to be used and 
applied. It Is settled, however, that any ravine, gulch, or hollow, as well as 
the natural channel, may be used In transmission of the waters to his premises 
by the appropriator. (Simmons v. Winters, 21 Oreg., 35, 44.) 

59. The appropriator can use either the original canal or ditch as constructed, 
or any other channel for the purpose of conveying the water to *.w$ v&& 
of use. 
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60. If tlu\v or either of them elect to use from Bunyard Branch In lieu of 
from the ditch the difficulty of measuring it arises, to obviate which allowance 
must be made for evaporation and loss by the different methods of diversion 
and distribution, together with the added distance which the water may have 
to flow in order to reach their premises through these channels. In order to 
meet these contingencies we think it proper to estimate the difference in the 
quantity thus used by the acreage upon which It is applied, and If used through 
any other source than that of their original canal, alluded to, that 1 inch 
should be deducted for each acre of land irrigated from the Bunyard or other 
branches, or ditches leading therefrom, so that in the aggregate the water 
passing the intake of the channel from which the original ditch was taken and 
into the head of the Bunyard channel as used by them shall not at any time 
exceed In the aggregate, so far as their use and appropriation Is concerned, 
300 inches, when needed by others using the water along the creek from any 
of its tributaries or channels. 

61. It is urged in respect to their rights that only a part of the lands were 
entered or in cultivation when the ditch was first dug, and that the rights of 
each of the parties interested in this ditch are limited to the time when the 
lands of each were acquired and the irrigation thereof commenced. Whatever 
may be the rule elsewhere, this question is set at rest in the .very clear and 
able opinion by Mr. Justice Wolverton, in Nevada Ditch Co. t\ Bennett (30 
Oreg., 50), whore this feature was prominent among the many points relied 
upon. It was there held that a bona fide intention to devote the water to a 
useful purpose, which is required of an nppropriator, may comprehend the use 
to be made by or through other persons and upon lands and possessions other 
than those of the appropriator. 

62. It is also maintained by counsel for appellants that since theBuick ditch 
for some distance runs through the property of the Occidental Land & Improve- 
ment Co. and was constructed under a written agreement to the effect that 
the construction of this canal and continuance thereof on these premises is 
l>ermissive only, that therefore no substantial right was acquired by the appro- 
priation and diversion through this source. This is a question, however, with 
regard to which none but the Occidental Land & Improvement Co. are in a 
position to complain, and no issue is made by the pleadings nor is any proof 
offered thereon between this company and the users and claimants of water 
through this ditch, for which reason these circumstances can have no bearing 
on the rights of the parties herein. 

(8) P. G. Chrisman and J. C. Porter's rights to the lands described In the 
former opinion as belonging to them (not Including any owned by Porter in 
section 14) were acquired, and title to their respective titles are as follows: 
The south half of the northwest quarter of section 24 and the northeast quarter 
of section 23, township 28 south, range 14 east Willamette meridian, entered by 
Porter under the desert-land act of 1884. The west half of the southeast 
quarter and the southeast quarter of the southwest quarter and all of the 
northeast quarter of the southwest quarter, except the part thereof on which 
the town of Silver Lake is situated, of section 22, township 28 south, range 14 
east, was entered by Chrisman in 1884. The water used in the irrigation of 
these lands was obtained through what is known as the West-Porter-Martin 
ditch, tapping Silver Creek at a point near the center of section 21, township 
28 south, range 14 east, which ditch was first begun September 1, 1885, and 
completed the following year, during and since which time it has been used 
in the irrigation of the above lands. The quantity of water used upon these 
lands and to which a right was acquired sufficiently appears from the capacity 
of the ditch, as it is evident that the ditch was used to its full capacity, all of 
which was needed and applied in the irrigation of the farms mentioned. The 
ditch has a carrying capacity at the intake of 200 inches, which should be 
the limit of the quantity allowed under their appropriation for irrigation of 
the lands described to the extent of 300 acres, not to exceed, in the aggregate, 
200 inches, when needed, the right to which dates from the time of the com- 
mencement of the ditch in September, 1885. 

It is insisted that this ditch and appropriation therein by Porter and Chris- 
man was made by what is known as the Silevr Creek Irrigation Co., an alleged 
corporation which is not a party to the suit ; and it is so found by the court 
below. The evidence, however, fails to disclose the perfection of the corpora- 
tion under the laws of the States, nor does it clearly identify this appropriation 
as the one intended to be owned by the contemplated corporation. But it is 
sufficiently establish**! that the ditch was begun in the year 1885 by Chrisman, 
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Porter, and others, its completion and use the following year, and the subse- 
quent acquirement of the rights of all the parties therein by Chrisman and 
Porter, in respect to which, including the water rights therein, they are tenants 
in common. 

(9) C C. Jackson is the owner of 160 acres of land, which he has irrigated 
since June, 1886, by means of what is termed " waste and seepage water " 
from the farms adjoining his premises. While there might be some seepage 
water flowing to his premises from lands above, there would be no waste water 
if those above follow the economical methods required by law. The so-called 
waste water has evidently been the water diverted by the parties above him, 
in excess of the quantity needed. By the use of this surplus through the Con- 
ley branch find branches over the lands above him, Jackson has, without objec- 
tion, secured a right to such an amount thereof as taken together with the 
seepage mentioned will properly irrigate the 160 acres named, not to exceed 
80 inches, the right to which dates from June 1, 1886. 

(10) W. H. McCall's title to the 160 acres described as belonging to him 
took effect in the year 1887, of which 120 acres have been irrigated by taking 
water from the high-water channel flowing through his premises, which water 
naturally flows through there until May 10 of each year. To the use of this 
water he is, in common with all others on the stream, entitled until that date, 
and not to exceed 80 inches afer May 10 of each year, the right to which dates 
from April 1, 1887. 

(11) B. F. Lane and Jeunie Lane's rights attached to the land described as 
belonging to them May 1, 1888, and their rights to the water necessary for the 
proper irrigation of 160 acres thereof in May of the same year. The lands 
require 90 inches of water for their proper irrigation, which is taken through 
Bunyard Branch and to which they are entitled as of the date named at the 
point diverted from that branch. 

64. (12) George Durand's land is situated on Silver Creek and above all of the 
other parties. He seems to have initiated a title thereto in 1878, but claims a 
diversion of the water only for more than 10 years prior to the institution of this 
Suit A diversion more than 10 years prior thereto (Apr. 1, 1800) and subse- 
quent use is established ; but no evidence was offered showing an earlier use. 
-Saving established these facts, he made a prima facie showing of adverse user. 

65. This having been established, the burden of showing that such user was 
*U>t a substantial interference with the rights of others was thereby shifted to 
*lie parties questioning such claim. (Gardner v. Wright, 49 Oreg., 609, 628.) 
*X?hls want of substantial interference, however, was clearly established by 
Droof to the effect that there was no material shortage of water among those 
t*elow prior to 1895. For this reason neither he nor any of the parties relying 
%m 10 years' adverse user are in a position to maintain this defense. (Bowman 
1?. Bowman, 35 Greg., 279.) 

66. Rights to the use of water acquired by prior appropriation and adverse 
possession are not inconsistent. (Gardner v. Wright, 49 Oreg., 609, 632; Davis 
v. Chamberlain, 51 Oreg., 304 ; 98 Pac, 154. ) 

67. Since, therefore, Durand has pleaded an appropriation and use thereof 
adversely for more than 10 years prior to the institution of this suit, he has 
alleged the date of his first diversion and continuous use thereafter since April 
1, 1890, the proof of which, although not sufllcient to establish his title thereto 
by adverse possession and use, is ample to fix the date of his appropriation; 
and such rights as he may have he takes in the order of his priority. As an 
appropriator his rights are established to the extent of 160 inches, limited to the 
Irrigation of 480 acres, and date from April 1, 1890. 

68. (13) The Occidental Land & Improvement Co. is the owner of 2,200 acres 
of land. Of this amount 880 acres are in the north half of section 2, township 28 
south, range 14. and have never been irrigated from Silver Creek. Other lands 
belonging to this company were irrigated from Silver Creek ami are situated 
upon Bridge Creek in section 16, township 28 south, range 14 east, not exceeding 
120 acres, and require 80 Inches of water for the proper irrigation thereof. 
Two hundred and forty acres can l>e irrigated from Silver Creek, of which 120 
acres were irrigated, as stated, fom Silver and Bldge Creeks, from May, 1889, 
to the year 1893. 

The right to the use of water by nonuser alone can not be deemed forfeited 
short of the period prescribed by the statute of limitations for real actions. 
(Dodge v. Marden, 7 Oreg., 456.) 

6ft. But such right may become extinguished b* axv>j im& *Yv^\Tv^^\\sX8£fcfc.\» 
surrender or abandon the right after which, Vt th«\)feT«oTv\v^NV^^X^feT\5fic^.' 
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its use for one year, his interest is lost ; but the facts essential to a forfeiture by 
Uiis company is not established by the proof. The nonuse from 1893 to 1900 is 
shown, but this alone is insufficient. To constitute an abandonment of a water 
right there must be a concurrence of the intention to abandon it and an actual 
failure in its use. (1 Cyc, 4.) This company should be awarded 80 inches, 
to be taken from either Bridge Creek or Silver Creek, the right to which dates 
from May 1, 1889. 

70. (14) E. D. Lutz appears to be the owner and in possession of the east 
half of the northwest quarter and the northeast quarter of section 15, and the 
northeast quarter of section 10, all In township 28 south, range 14 east, the title 
to which relates back to 1890. During the summer of that year some of the 
water was applied by him in the irrigation of the lands In section 15, but three 
years later he was ousted by George H. Small, who took charge of the Irriga- 
tion of all these lands, claiming ownership thereof as to all except the east 80 
acres then held by J. C. Harrow as a timber-culture claim. Lutz remained out 
of possession until about the time of the hearing herein, when It seems he 
prevailed in court, again resuming possession. (See Small v. Lutz, 41 
Oreg., 570.) 

Lutz for a short time Irrigated these lands but was Interrupted and pre- 
vented from continuing by Small, who, while wrongfully In possession, irri- 
gated the premises and raised crops thereon. The absence of Lutz not having 
been voluntary, but having been an enforced removal therefrom, he can not 
be deemed to have abandoned his rights to the use of the water. An absence 
from land wrongfully forced does not work a forfeiture of any interest the 
owner may have therein. (Huffman v. Smyth, 47 Oreg., 573.) 

71. To permit Small to change the use of this quantity to other lands would 
work an Injury to Lutz as well as to others below on the stream, which should 
not be permitted. While well settled that a change of use and place of the 
use of water by an approprlator may In some Instances be permitted, such 
right Is always limited to changes that do not Impair the rights of others 
interested In the water of the stream. It appears that 100 Inches of water is 
sufficinet for the proper Irrigation of this land, the right to which quantity 
attached In May 1890, when first Irrigated by Lutz, and is limited in its use 
to 200 acres. 

(15) F. M. Chrisman's right to the southeast quarter of section 12, town- 
ship 28 south, range 14 east, and water for its Irrigation relates back to May 
3, 1891, to which he Is entitled to 60 Inches for the irrigation of 100 acres. The 
water for this purpose may be received through either Bunyard or the Conley 
Branches, or through both If necessary. 

(1C) Mary C. Brown's land, consisting of 100 acres, was settled on in 
November, 1892, and wnter appropriated for the Irrigation thereof to the extent 
of 50 Inches May 1, 1893, to which quantity she is entitled ; and her right at- 
taches as of that date. 

(17) Mary J. Kittredge's title to her tract of 640 acres Is alleged to have 
been procured from the State, but her interests are not shown to be con- 
nected with the State's title. The testimony discloses it first to have been 
settled upon in 1885, but the proof does not definitely fix the date when the 
first use of water was made for irrigation purposes, evidently relying upon 
her claim as a riparian owner, which, owing to the fact that until recent years 
the land was a part of Pauline Marsh, was not clerly established. It appears, 
however, that It has been irrigated since 1894 by means of dams placed In the 
channels of the stream, spreading the water over the premises to the extent 
of 480 acres, which by the means of dams and ditches could be properly irri- 
gated with 160 inches of water, which quantity will be allowed her, dating 
from May 1, 1894. Since the land is low and of a swampy nature, we believe 
the quantity Indicated Is ample for Its Irrigation. 

(18) P. W. Jones's right to the land owned by him began in June, 1893, and 
appropriation of water for the irrigation thereof In June, 1S94, the water right 
therefor dating from that time. Fifty acres of his lands are irrigated from the 
waters of Buck Creek, not Involved here, and 160 acres from Sliver Creek, for 
the irrigation of which he is entitled to 80 Inches of the waters of Silver Creek. 

(19) C. E. McKune's lands were first acquired in the year 1S90, and his right 
to the use of water for the irrigation of 100 acres thereof, to the extent of 50 
Inches, l>egan In May of that year. His rights therefor attach as of that date. 

72. (20) 11 K. Henderson's rights to Uls lands were acquired throusrh tho 
**tnte of Oregon na swamp land in sect\on 1, to\v\\s\\Vp ^& wsa\\\, ttvwv» IS east. 
me are riparian to Silver Creek or to any oi Yts bnuictae&. ^o \yraat Vt tftet^\ 
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respecting the character of his land, as to whether It is susceptible of or needs 
irrigation, sufficient on which to base any decree. Nor does it appear that he 
claims any rights in any of the controverted waters or that he was a proper 
party to this proceeding, for which reason the suit should be dismissed, as to 
him, without prejudice. 

73. Plaintiffs W. H. Hays, J. M. Hays, John Hays, and A. C. Geyer at the trial 
took a voluntary nonsuit. Since the court ordered these parties brought in, It 
had a right to refuse to dismiss, as to them, and, in the event they further de- 
clined to appear, to enter such decree against them as would have determined 
their relative rights with those of the other parties. Being dismissed, however, 
and the proof not disclosing that they are proper parties hereto, the court acted 
within Its discretion in granting the nonsuit. Their rights will accordingly 
remain undetermined. 

74. As to the defaulting defendants, a decree should accordingly be entered 
In favor of all other parties herein. It is maintained that, as to the parties 
named who have not appealed, no decree can be entered here respecting their 
rights more favorable to them than as entered by the trial court. It is the gen- 
eral rule that on appeal it will be presumed that, as to those not appealing, the ■ 
decree Is satisfactory and will not be disturbed. (Seawenrd v. Duncan, 47 
Oreg., C40.) But for the reasons given for the Inapplicability of the general 
rule respecting pleadings, in re plaintiffs* and George H. Small's interests, the 
rule suggested by counsel respecting the rights of parties not appealing is not 
adapted to suits of this kind, and will accordingly not be Invoked. 

75. The parties hereto are each limited in the application of the water ad- 
judged to them, to the specific tracts upon which it has heretofore been applied, 
except in such instances as where It may be practicable to change the place of 
use without substantial Injury to others whose rights are here determined ; that 
Is to say, if by changing the place of use when the water Is needed by others, the 
quantity returning to the stream after changing the place of use as compared 
to its previous application Is substantially diminished, or if by reason of such 
change the " run off " reverts to the stream or channel below the point diverted 
by another, thereby reducing the supply nt such point, it must necessarily oper- 
ate to the injury of the rights of such other party, and the change must not be 
permitted. (Wiel, Water Bights (2 ed.), sec. 47; Williams v. Altnow, 51 Oreg., 
275; 97 Pac. 539.) 

7G. Again, the use of the water by each, for reasons given in the case last 
cited, must also be limited in its application to the acreage of land, upon which 
previously applied, except at such times as the water or some part thereof 
may not be needed by others; and the owner not requiring its use should not 
be permitted to complain of its application to a beneficial use by others in- 
terested. In other words, at all times that the water is not required by one 
or more it must be at the disposal of others In the order of their relative 
rights thereto. (Mann v. Parker, 48 Oreg., 321; 8G Pac, 598. Gardner v. 
Wright, 49 Oreg., 609, G37. Williams t\ Altnow, 51 Oreg., 275; 97 Pac, 539.) 

It is maintained by counsel for George H. Small that since plaintiffs, in 
their reply as well as at the trial, admitted that Small is prior in time and 
superior In right to them, to the extent of a constant How of 500 inches of the 
water, the decree must recognize his rights accordingly. If this were a con- 
test between the plaintiffs and Small only, and a decree could be entered in 
that manner without prejudicing the rights of others whose interests are in- 
volved, this position might be tenable ; but Small came into this suit under the 
order of the court Issued for the purpose of enabling it to adjust the rights of 
all, with a view not only to the entry of a decree that will be effective but that 
a multiplicity of suits might be obviated. The trial court having this author- 
ity (B. and C. Comp., sec. 41), it follows that this Jurisdiction carries with it 
oil the power essential to the making of such order effective. 

77. If then some of the parties neglect or refuse to tile pleadings asserting 
their rights, or, having done so, have presented them In such manner that an 
cnforcible decree, or one In harmony with the spirit of the order, can not be 
entered, and it appears that the cause has been tried and evidence taken and 
submitted, the court may, in the exercise of Its sound discretion, either direct 
the pleadings to be amended to conform to the proof or treat them as amended 
and enter a decree accordingly. 

Such discretion is essential to the effective exercise of the equity jurisdic- 
tion in this class of cases. Water suits are, in a sense, sul generis, for the 
complications and many intricacies developed by WttcpAtarct <st \.V\ta> *VMe*sa» 
at late years, when all available lands are rupVlly >aecoaiVa% sfeXXNskx tssn&Sks^ 
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in most Instances In the demand for water exceeding the supply, necessarily 
give rise to new questions of practice not covered by the statute nor aided by 
precedent. The courts then are confronted with the dilemma either of exercis- 
ing their discretion In such matters or of making an exception to that well- 
known maxim, which is the foundation of all equitable jurisdiction, that 
'• equity will not suffer a right to be without a remedy." 

A good illustration of the necessity at times of deviating from the usual 
-course in matters of practice involving controversies of this kind may be found 
in Kansas v. Colorado (185 U. S., 125). In that case an attempt was made 
to state all the facts in the complaint and thereby to secure a determination 
of all legal points involved upon demurrer. The defendants, by demurrer, 
having admitted the facts pleaded, It would seem that the court, if it had 
followed the usual practice in such cases, would have determined the legal 
status of the parties without the necessity of taking the testimony. But in 
considering this phase Mr. Chief Justice Fuller, at page 145 of 185 United 
States (p. 559 of 22 Sup. Ct.) of the opinion, says: 

44 The general rule is that the truth of material and relevant matters set 
forth with requisite precision are admitted by demurrer, but in a case of this 
magnitude, involving questions of so grave and far-reaching importance, it 
<loes not seem to us wise to apply that rule; and we must decline to do so." 

It thus appears that courts of equity are not necessarily bound in all cases 
by the rules of practice usually invoked. 

Now, as heretofore held, the court may direct all parties interested, or claim- 
ing any Interest in, the subject-matter of litigation to be brought in and re- 
quire them to interplead with reference to each other (51 Oreg., 367; 95 Pac, 
732-749) ; but It can not make them plead any certain facts; it must leave it 
to them to determine the course to be pursued in that respect. But, if in the 
exercise of such rights under the order, such parties default or fail properly 
to plead or to offer proof, they assume the risk thus incurred and are necessarily 
impelled to abide the result to follow; and the court, in the exercise of its 
discretion, may either enter a decree affecting their interests or not, as it may 
deem just and equitable. 

78. We can conceive of no case calling for the exercise of the discretion of 
this character stronger than the one under consideration. It was begun in 
February, 1900, nearly nine years ago. It was first instituted by Hough against 
S. A. I>. Porter, and the testimony taken disclosed that owing to the interfer- 
ence In the use of the water by Small and others not parties to the suit, a de- 
cree between the contestants there would be futile. For this reason the court 
below, In the exercise of its sound discretion, directed all persons Interested 
In Silver Creek, its tributaries and branches, to be made parties, with a view- 
to determine their respective rights as speedily as practicable. The complaint 
was amended accordingly and all made parties and served with summons, to- 
gether with a copy of the order of the court. Of those thus served, some de- 
faulted, others neglected to offer any proof respecting their rights, while the 
pleadings of some are imperfect, and the plaintiffs as well as some of the de- 
fendants have neglected properly to frame issues between themselves. And, 
added to this, Is the greater and more difficult problem developed by the plain- • 
tiffs, making the admission alluded to respecting Small's rights, which admission 
is not only unsupported by the evidence, but it is disclosed that Small is sub- 
sequent in time and inferior in right to the plaintiffs Hough and Conley, as 
well as subordinate to the right of J. C. Porter, and subsequent In right to 150 
inches of water to that of S. A. D. Porter. Now, if because no Issues are framed 
between the plaintiffs, the court must necessarily refuse to enter a decree 
determining their relative rights, it would have been within the power of the 
litigants, after the entry of the order of the court requiring them to be brought 
into the suit, to have completely defeated its purpose by all joining as plaintiffs 
and making S. A. D. Porter the sole defendant, the absurdity of which is ob- 
vious. Concerning the second point : If on account of plaintiff's admissions 
in aid of Small, a decree must be entered in his favor for 500 inches as a first 
right against them, and at the same time Hough and Conley must be awarded a 
prior right as to S. A. D. Porter, and decree that Hough's rights are coincident 
in time and equal in equity with those of John C. Porter, as must be done under 
the evidence, then what follows? John C. Porter must be decreed a first right 
as against George H. Small to 100 inches and (after Small's first 40 inches are 
auppUeil) S. A. IX Porter must be awarded a superior right as against Small 
**> another 100 Inches of the water. Then, pursuVivR W\e cwvrefe w«i&\ by Small, 
• account of plaintiffs' admissions, \t wo\\\<\ Yw> tectwvX \l\vw\. *tt*x Y« w»m&> 



GOVERNMENT AID THROUGH DISTRICT ORGANIZATIONS. 97 

his first 40 inches he must let 200 inches flow down to the Porters, but that as 
against Hough and Conley he may use 500 inches of what is left ; but during the 
low-water season when there are not more than 500 inches in the stream Small 
would be entitled to 300 inches of this quantity ; then on turning the remaining 
200 inches down to the Porters, as soon as they would begin using it, Hough 
and Conley, under the decree, would demand, and have a right, to exact that 
the Porters let it flow down to them, and as soon as the water would strike 
the Hough and Conley farms it would again be rightfully claimed by Small to 
make his full quota of 500 inches of water allowed. Then as soon as this re- 
quest were granted the Porters would require Small to turn 200 Inches loose 
for them, and so on ad infinitum. Such an anomalous condition might have 
arisen if all the rights had been determined in separate suits, but it would be 
ludicrous to accede to such demands under the facts disclosed in a case like 
this, where all the parties are before the court. No admission by plaintiffs in 
favor of Small can be recognized when such concession would necessarily work 
to the material injury of others whose interests are involved. Small can Insist 
upon no greater privilege in this respect than if he were a coplalntiff; and 
whether he be treated as a plaintiff or defendant, to recognize the admission 
in his favor, even if only to the extent of awarding a right prior to Hough and 
Conley, would, as shown, be inimical to Porters* interests, who are not parties 
to plaintiffs' concessions. 

79. Again, it is pleaded by the Porters, as a defense against plaintiffs and 
Small, that they are in collusion, in respect to which it is averred that they have 
entered into a conspiracy to enable Small to obtain a decree for 500 inches of 
water as a first right against all on the stream, in such a manner as to permit 
the water to flow around the headgate of Porter's ditches through the prem- 
ises of McCall and onto those of Hough and Kittredge, and to thereby 
secure to them water for irrigation purposes which they might otherwise be 
unable to receive. There is cogent testimony tending to support these aver- 
ments, especially when considered in connection with the showing made in the 
ex parte proceedings in the case of State ex rel. v. Small (49 Oreg., 595). 
From the testimony it appears that Small was diverting much more water 
than was required for the irrigation of his lands, the surplus of which was 
flowing onto the lands of the plaintiffs named, thereby depriving the Porters 
of the use thereof; and the showing made in the ex parte proceedings discloses 
that this method of diversion and use has been pursued by Small each year 
since the institution of this suit But whether such collusion exists or not, it 
Is clear that -to recognize the demands made in plaintiffs reply as to Small's 
rights, together with an admission to the same effect made at the trial, would 
have the result which the Porters insist was intended by the alleged con- 
spiracy. 

The situation as thus developed not only demonstrates the wisdom of the 
course pursued by the trial court in requiring all persons interested to be 
made parties but that much discretion must be allowed the court in applying 
the facts to the issues intended by the parties, as well as to those contemplated 
by the court in making the order under which they are before us. Since the 
cause is tried de novo here, this court necessarily has the same discretionary 
powers in this respect. And in the exercise of this discretion, therefore, the 
court may, when all parties are properly before it, deem the pleadings amended 
to conform to the facts presented by the record. 

80. But, owing to the difficulties likely to arise in the enforcement of a decree 
involving such questions as usually develop in a suit of this class, the court 
below should, in order to protect the rights of all the parties or their succes- 
sors in interest, enter such supplemental decree or decrees as may be necessary 
for that purpose; and if at any time deemed necessary by it the court should 
require the sheriff or other officer or person as it may designate for the purpose, 
including an engineer or other assistant as may be required, to fix at the points 
of diversion or other proper places suitable boxes or headgates with a view to be- 
ing able, in accordance with this decree, properly to measure, regulate, and dis- 
tribute the water between those who under this decree may be entitled to 
the use thereof, the costs for which should be taxed against each in such propor- 
tion as the court may deem just and equitable. 

81. It is clear, under the evidence, that this suit was made necessary in the 
first instance by the wrongful interference of George H. Small, who, without 
right during the low-water season, diverted most of the stream above S. A. D. 
Porter's premises and to such an extent that in order for Porter to receive his 

35734—16 7 



98 GOVERNMENT AID THROUGH DISTRICT ORGANIZATIONS. 

quota it became necessary to deprive plaintiff Hough of the quantity to which 
she was entitled, thereby precipitating the suit originally brought. For this 
reason we think S. A. D. Porter and John C. Porter, as against defendant, 
George H. Small, are entitled to their costs in both courts, for which they 
should have judgment The other parties hereto, we think, are sufficiently 
benefited by the final adjustment of their rights to justify each in paying his 
own costs. 

It follows that the decree of the court below should be modified and one 
entered as between all the parties hereto, whether plaintiffs or defendants, 
establishing their relative rights in harmony with the views here before 
expressed. 

On petition for rehearing and to reoi>en case. Petition denied. 

(For former opinions, see 95 Pac, 732, and fil Oreg., 318; 98 Pac, 1083.) 

King, J. 1 George H. Small, by his counsel at the former hearing, aided by 
Benson & Stone and Lionel R. Webster, whose services have since been pro- 
cured, petitions for a rehearing. 

82. In support of their contention it is insisted that we are in error (1) in 
our findings as to the date of Small's appropriation and the quantity of water 
awarded him; and (2) that the case was originally tried upon the theory that 
each of the parties was a riparian owner, with reference to which it Is sug- 
gested that this court; in its construction and application of what is known as 
the desert-land act (act Cong., Mar. 3, 1877, eh. 107, 19 Stat., 377; U. S. Comp. 
St, 1901, p. 1548), promulgated a doctrine heretofore unknown, and that, not 
anticipating such ruling, the same testimony was not adduced as would other- 
wise have been, by reason of which it is insisted that the case should be 
reopened for further taking of testimony. 

83. It is announced, however, in the opening of the typewritten argument, 
that no fault is intended to be found with the law as thus enunciated, making 
further consideration thereof unnecessary. See also Boquillas Land & Cattle 
Co. v. Curtis (213 U. S., 339, 29 Sup. Ct, 493, 53 L. ed., — ), where Hough v. 
Porter (51 Oreg., 318, 98 Pac, 1083) is cited on this point with implied 
approval. 

The petition is accompanied by an ex parte showing by Small, consisting of 
his affidavit to the effect that he hired and paid an attorney, there named, to 
appear for him in this court, who failed to do as agreed, and that not until 
after the first hearing on appeal did he learn that the attorney thus employed 
neither appeared here nor filed a brief for him in this court. It is therefore 
argued that as Small was, at an inopportune time, compelled to employ other 
counsel, who, on account of the brief time then remaining and for other reasons 
given, were not in position to give his interest the attention essential to a full 
presentation of his rights, his claims were not fully presented, and that his 
interests are by reason thereof materially Impaired. 

84. This point we do not deem well taken. We are aware, however, that by 
being compelled, while litigation is pending, to make a change In attorneys 
often results In much embarrassment to the party thus affected. But such 
occurrences are not unusual, and It is obvious that to make such inconvenience 
a basis for granting a rehearing or for a reopening of a cause for further pro- 
ceedings could but result in establishing a precedent which, In place of facilitat- 
ing business and promoting justice, would too often tend unnecessarily to 
Increase the labors of courts and in the delay of the always to be desired early 
determination of legal controversies without corresponding benefits to the con- 
testants. While at the first argument in this court the petitioner was not repre- 
sented by counsel, he was at the reargument thereof represented by able coun- 
sel, who filed briefs in his behalf, asserting clearly and concisely upon both the 
law and facts his claims under the doctrine of adverse possession and prior 
appropriation, these being the grounds upon which he still* maintains his rights. 

84$. Again, his situation, with reference to counsel, is not unlike that of 
practically all others whoso interests, with his. have been determined; for, with 
the exception of W. J. Moore, whoso name appears on appellant's brief only, 
and J. C. Rutenic. who came into the case after the taking of the testimony in 
the suit as first brought by Annie <\ Hough, none of the counsel who appear for 
the contestants in this court were connected with the trial in the court below. 
Furthermore, recognizing the disadvantages under such circumstances neces- 
sarily accruing as a result of a change in attorneys, together with the voluml- 
aous record, ant] corresponding opportunity for oversights and errors in the 

'Appointed associate Justice Feb. YL % \W*. 
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preparation of briefs and in the presentation of t lie cause ounpi>cal. extraordinary 
precautions were taken here for the protection, in this respect, of not only all 
who appeared by counsel, but for the safeguarding of the rights of the numer- 
ous parties not represented by counsel (see T>1 Oreg., 300; 08 l'ac, 1108), by 
carefully examining into, and in the preparation of a synopsis of, the testimony 
bearing upon the numerous and conflicting claims and interests, respectively, of 
all parties to the suit. But notwithstanding the thorough investigation made 
in this respect, we have, in connection with the petition for rehearing and 
points there urged, again carefully examined the record, with the result here- 
inafter indicated. 

8.">. Counsel for Small maintain that we should have held him entitled to a 
greater quantity of water than here awarded him. in reference to which it is 
asserted that he has established title by 10 years' adverse use thereof, and 
that the testimony clearly discloses an appropriation and actual application, 
prior to 1884. of a much larger quantity of water than the entire amount de- 
creed him. The conclusion reached In the main opinion as to Pu rand's claim 
as an adverse user (51 Oreg., 433; 98 Pac, 1107), including the reasons given 
therefor, applies with equal force to and disuses of Small's contention on 
this point. 

86. It is argued in connection with his claim as to the date of his appropria- 
tion that the admission in Small's testimony relative to the tiling of the declara- 
tory statement, made in connection with this desert -la ml entry, should not be 
taken as having any bearing upon his testimony fixing the date of his original 
diversions and appropriations. His sworn declaration, tiled at the time, after 
stating tiiat the land was desert in character and would not produce crops 
without irrigation, etc., adds: "That no portion of said land has ever been 
reclaimed by conducting water thereon * * *." This declaration, it is ad- 
mitted by Small, was tiled by him in the land otlice in the spring of 1884, and 
when construed along with the direct and positive testimony of other witnesses, 
to the effect that the ditch constructed for use on this land was not commenced 
earlier than 1884, some fixing it at a later date, can leave but little doubt upon 
the subject. 

87. Nor are we able to agree with counsel for petitioner concerning the second 
I»>int presented. If all, or even a large per cent, of those whose Interests here 
involved were petitioning on that ground for the reopening of the cause, we 
might feel disposed to acquiesce therein, but Small is the only party to this 
proceeding seeking either a rehearing or reopening thereof. Assuming that 
his interests were not properly represented, and that his cause was tried under 
the adverse circumstances suggested by his affidavit and argument of his 
counsel, we would be impelled, in response thereto, to take into consideration 
the fact that this suit, when coiupared with the effect of the delay incident 
to the petition under consideration, has been pending in the courts for 10 
years; that such delay has not only, to a large extent, resulted thus far in a 
denial of justice to many whose interests are involved, but that during the 
many years which have elapsed since the testimony was taken death has re- 
moved not only some of those most vitally interested but other important wit- 
nesses as well, to say nothing of those who. during that decade, may have 
moved to parts unknown, thereby depriving the litigants, satisfied with the 
result heretofore announced, of the additional testimony likely In the event 
the cause should be reopened to be desired. It is obvious, therefore, that at 
this late date, in the absence of some extraordinary showing therefor, It would 
be very inequitable to permit a few of the parties to the suit remaining in the 
vicinity of the property involved, who may be dissatisfied wth the result, to 
furnish additional testimony on their part, while others, for the reasons stated, 
would not have an equal opportunity to rebut such evidence as may thus be 
offered. It is evident, therefore, that less Injury Is apt to ensue from a de- 
cision upon the testimony presented and before us, taken when all parties in 
interest and their witnesses were living and available, than to reopen the cause. 

Under the fundamental law of our land all persons are entitled by due process 
of law to protection in their property rights, and to a speedy hearing of any 
controversy In respect thereto. (Constitution Oregon, art. 1, 10.) It is clearly 
manifest, therefore, that, after this cause has dragged along through the courts 
for a decade, to remand it to the court below for another Indefinite journey 
would not only be to disregard the letter and spirit of the section of the bill 
of rights cited but in effect to declare it obsolete. And in this connection it 
should not be overlooked that during the many ycsvrs n\\\VqVv Vvw^ *j\<&\*sfck. ^snra 
the institution of this proceeding some have \>ee\\ <te\>YYss& at W*fe >*sfe <aft» ^*Xs* 
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to which they were entitled, while others, and prominent anion? them this peti- 
tioner, have revived much more than their legal quota, for which reason, If 
for no other, without discovering more than ordinary reasons therefor, we 
would not be justified in again delaying the final determination hereof. 

88. But there is another and more potent reason why petitioner's demands 
in this resj>ect should not he granted. The only parties if any. to which the 
skillful arguments presented by this counsel can under any system of logic be 
deemed applicable are making no complaint as to the result heretofore an- 
nounced. They do not seek a rehearing or reopening of the cause in any man- 
ner, and the reasons presented therefor by counsel for Small can have no 
application to his situation. The cause was tried by some, it is true, upon 
the theory that the doctrine of riparian rights, with reference to irrigation, 
prevailed and was applicable to their lands, but not so with petitioner. He 
sought to defend as an adverse user and prior appropriator only, his pleadings 
being held sufficient for that purpose (51 Oreg., 424, 433, 438, 439; 98 Pac, 
1104, 1107, 1109), and his proof not only went to the question of adverse pos- 
session, but to prior appropriation as well ; his efforts in this direction being, 
to say the least, as ably and as fully presented as is usual in cases of this kind. 
Much testimony was offered on ids behalf for the purpose of establishing 
the dates of his settlements, of his filing, of his final proof, of the initiation 
of his various rights, the size of his ditches, the quantity and character of land 
irrigated, including the quantity of water required for the proper irrigation 
thereof ; and it is evident therefrom that he relied in his proof principally upon 
his claim as a prior appropriator, even to the extent of securing a stipulation 
to the effect that he was prior in time and superior in right to the plaintiffs. 
(See 51 Oreg., 338, 424; 95 Pac, 737; 98 Pac, 1104, 1109.) 

89. The same may be said of the few others who have informally, and not in 
compliance with any of the rules of this court, presented and signed a state- 
ment suggesting that Small's petition should be granted, for which reason 
their request, even if legally entitled to consideration, is devoid of merit. 

In our first opinion (51 Oreg., 380; 95 Pac.. 751) we stated that, since the 
cause was "tried largely on the theory that riparian rights have attached to 
the lands, the evidence seems inadequate for the purpose of making an equitable 
distribution under that rule," which statement we supplemented with sug- 
gestions as to the character of proof desired in that connection; but we subse- 
quently held the doctrine or riparian rights to Ik? inapplicable to any of the 
rights involved. Had we held to the opposite view, then, for the reasons there 
suggested with reference to the proof necessary for distribution among riparian 
owners, it would probably have resulted, sua s|>onte, in remanding the cause 
for the further taking of testimony ; but when the question of riparian rights 
became eliminated, the reasons for the taking of additional testimony ceased. 

90. It is nothing unusual for litigants to discover, for the first time on appeal, 
that they have tried the cause on a wrong theory In the court below, and es- 
pecially Is this true In suits in equity ; but, whatever may be the hardships 
occasioned thereby, none by reason thereof have resulted in the case under 
consideration. (See 51 Oreg., 439; 98 Pac, 1109.) 

91. It is evident, however, from an insi>ection of the record, that this cause, like 
most water suits, was tried u|>on the theory that each should avail himself of 
what defense (he court, after trial, might discover he had, and, as a result, 
some pleaded all defenses and rights available, with the apparent hope and ex- 
pectation that they might, at least, come within hailing distance of some of 
thein; anil this dragnetie system of pleading and proof is not unusual in the 
trial of this class of cases. Pursuant to such i>olie.v. the litigants appear, so far as 
deemed essential, to have Introduced all evidence at hand deemed likely to have 
any bearing upon the case. regardless of the claim of right or defense under 
which their proof might eventually be classed, the principal defect in which, 
as indicated, was that the proof offered was insufficient to enable this court 
to make an equitable adjustment of the rights of the respective parties in case 
they were to be determined under the riparian doctrine, as anticipated by some 
and as subsequently attempted by the trial court. True, the showing made at 
the trial by some of the parties to the suit, under the issues subsequently held 
Inapplicable, was very meager ami indefinite, but. as hereinbefore stated* none 
of those Injured thereby, if any. are complaining, from which we must infer 
that they are satisfied with the result; and certainly Small, who fortunately is 

not thus situate*], is not In a position to complain for them, especially since 
their Inch of diligence at the trial, it Is clear, \v\ wo \\i\>' \not\v* \v> \\Vs> prejudice. 
92. It Is next maintained in the brief \tist fV\e<\ Vw sw\>\vw\. oft Vw* \fe\.\W<mtat 
henring thnt, since the beneficial use i\\\*\ the ixeeAs crt. V\w \\m wc*\vi\^\fc\ft 
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the limit of his right, ami that we have fixed minimum and maximum quantity 
reasonably required for the proper irrigation of any of the lands involved at 
from 1$ to 3 acre-feet, such quantity •' might be too much for some of this land 
and not more than half enough for the other." by reason of which it is argued 
tliat additional testimony should be taken to clear up, in this respect, the de- 
mands and requirements of each, by ascertaining *' the actual facts, and leave 
nothing to general conjecture or vague supposition." This contention mani- 
festly overlooks our holding upon this subject, to the effect that, when the 
water is not required by one or more, it shall l>e at the disposal of others, 
(51 Oreg., 438; 08 Pac. 1109; Gardner ?\ Wright, 49 Oreg., 609, 637; 91 Pac, 
286, 297.) If, therefore. H acre-feet is not required by some for the proper 
irrigation of their lands, the surplus must be available for others. For ex- 
ample, If one of the parties requires but a half acre-foot, or one-third of the 
minimum quantity awarded, to properly irrigate his land, the supply remaining 
must be subject to use by others; and, again, if, after each shall have received 
the supply of water awarded him, if there is sufficient for that purpose, any 
surplus shall remain, such surplus, whatever it may be, as between the parties 
hereto, comes within the same rule, and accordingly becomes available for their 
use in the order of the priorities heretofore determined. 

93. Anticipating the obstacles from time to time likely to arise in this respect, 
us climate and soils may change, and also being mindful of the fact that the 
evidence on some points is not as full and explicit as it might be, to say noth- 
ing of the unforeseen difficulties which in time always make their appearance 
in such cases, ample provision was made in our former opinion (51 Oreg., 444; 
98 Pac, 1111) for the entry of such supplemental decree, or decrees, not incon- 
sistent with the views announced, as may at any time be found essential to 
meet emergencies as they may arise. The order of priorities, proportionate 
interests, and limitation of the rights of each of the litigants are determined ; 
but the question as to when a water user may be deemed to be acting within 
or without the scofte of the decree, including the best manner and method of 
its enforcement, may make it necessary at times in order to carry the spirit 
of the decree into effect for the court below to require further evidence upon 
the disputed points. For example, it might become necessary from time to 
time to gather information concerning the acreage irrigated; as to what tracts 
require water; quantity necessary for the proper irrigation thereof; the best 
and most effective method of distribution ; quantity of water available ; amount 
actually applied, etc. (See 51 Oreg., 380, 444 ; 95 Pac, 151 ; 98 Pac, 1101, 1111.) 
All of which may be done by and under the direction of the trial court, as in 
other cases, or in the manner recently provided for by legislative enactment. 
(See Gen. Laws 1909, p. 329, ch. 216. p. 36 et seq.) Evidence for such purposes, 
owing to its nature, will always be available, and accordingly is not subject to 
the objection hereinbefore alluded to in response to petitioner's demands. It is 
obvious, therefore, that the emergency advanced for reopening the cause at 
this time for the purpose of securing the class of evidence suggested as de- 
sirable is fully recognized in our former opinion, and provision will be made 
therefor in the decree to be entered here, making such proceeding at this time 
clearly unnecessary. 

94. There is another feature, however, to which our attention has been di- 
rected with reference to which we are inclined to adopt counsel's view. 
Since filing the main opinion the Porters have placed on file with the clerk 
of this court cost bills, taxing against Small, and in their favor, the costs 
alleged to have been incurred by them in both courts, aggregating the sum of 
$2,046.70. from an Inspection of which it appears there is included the witnesses' 
fees, including mileage of nearly all who testified in the case in the court below. 
This is evidently attempted upon the theory that as all whose fees are thus 
taxed gave testimony which directly or indirectly had some bearing upon the 
Porters' interests, their mileage and jier diem should be Included In the cost 
bill in their favor. Why the costs Incurred in the court below are taxed here 
does not appear, nor can we surmise a reason therefor, unless It Is upon the 
theory that since the statute provides that suits in equity shall be tried de 
novo on appeal, it amplies that all cost bills must be filed in this court. Such 
is not the usual practice; but whether it is the proper procedure in such cases 
is not before us, and accordingly will not be determined. But the cost bills 
filed illustrate the difficulties to be presented if costs are to be taxed in the 
manner heretofore directed. In fact, it is manifest that the obstacles to be 
encountered in determining, under our former holding if adViev^ t», tka, \pt»- 
portion of coats in the lower court to be taxed s\&n\Y\9fc feumW \wvY«& va. **ss\\s&^ 
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j djustment thereof very difficult, if not impracticable, and would probably 
result in requiring Sinn 11 to bear too large n burden in this respect, tha «• 
partaking of the nature of a punitive rather than an equitable assessmer^ 
thereof, which was not intended. Since all the parties to the controversy a^ 
materially benefited to the extent, at least, of having their rights finally d ^ 
termined. even though the result in each particular case may not be wh^ 
he or she have expected or desire, we think after a careful reconsideniti^. 
thereof the court below was fully Justified in decreeing that none of the part^ 
recover costs in that court. Porters' judgment against Small for costs and (k * 
bursements will therefore be limited to those incurred in this court. 

The petition is denied. 

Eakin, J. (concurring). Since filing the motion for rehearing we have ^, 
viewed the issues and evidence relating to the appropriation of water j, 
Small. 

95. Small claims 800 inches of Water through three ditches on the west s*I<; t 
of Silver Creek. Ditch marked " No. 1," on a map not before us, is wha^t: is 
known as the ditch from Bridge Creek, and No. 2 and No. 3 are taken fry>n? 
the island branch near the center of the northeast quarter of section 25. 
He says ditch No. 1. with a capacity of 200 inches, was constructed in 1881 to 
take water from Bridge Creek to his desert-In nd claim in section 9 and section 
10 (560 acres). He is very indefinite as to the details relative to the construc- 
tion and use of the ditch, its fall, the particular ground covered by it, and the 
crops raised. He testifies that ditches No. 2 and No. 3, with 300 Inches and 
250 inches capacity, respectively, were constructed in 1882, No. 2 being also 
for the purpose of reclaiming the desert land, but he is equally silent as to 
details of these two ditches, and his evidence simply amounts to a general 
statement that in 1881 and 1882 he diverted through these ditches 750 inches of ; 
water. He admits that a large tract of this land was not fenced until 1885. 
In his answer and his evidence he claims to be the owner of 1,960 acres of 
land, all of which was Irrigated from this creek, claiming 800 inches of water 
therefor, and that all has been irrigated since 1882, and that one-half to three- . 
quarters inch of water per acre was sufficient for that purpose. It appears : 
from the evidence and a plat submlttted with this motion that he owns only : 
1,400 acres, of which not more than 820 acres are under the three ditches above 
mentioned. Five hundred and sixty acres of the 820 comprises the desert-land 
claim, for the location of which he did not make application until 1884 and ; 
which was not fenced until about 1885. Hence at the times he states he was : 
claiming 800 inches of water he only had a legitimate claim to 260 acres under 
these ditches, which tends strongly to weaken his evidence as to the time and 
amount of the appropriation. . 

S. A. D. Porter testifies that the first water taken by Small to the desert- J 
land claim was in 1886 — Jesse and James Porter in 1886 — at Small's request, 
and jointly with him measured the quantity of water flowing in ditches No. 
2 and No. 3, and the amount did not exceed 50 to 75 Inches in both, and the 
ditches were about half full, Small at that time contending that was all the 
water he was taking or claimed. He evidently constructed these ditches for 
the purpose of reclaiming the desert land, though he says he had other land 
to Irrigate. He does not mention what land or state that he took the water 
upon any particular land. It also appears that part of this land was swamp 
land In 1882. and it is not reasonable to suppose that it required irrigation 
until reclaimed. We think the determination in the original opinion of his 
interest is fair and just. 

I have here treated Small's rights exclusively with reference to his title 
by prior appropriation. He also relies in his answer upon title by adverse 
possession, but there is no evidence indicating that his use of the water inter- 
fered with the other users prior to 1895, and therefore such use is not adverse 
under the rule in North Powder Co. v. Coughanour (34 Oreg., 9, 22; 54 Pac, 
223), Carson r. Hayes (39 Oreg., 97. 106; 65 Pac, 814), and Beers i\ Shan*' 
(44 Oreg., 386, 394; 75 Pac, 717). The use of the water of a stream for irriga- 
tion can not become adverse to another claimant of It, unless such use infringes 1 
u|K)n the right of the otber and curtails his use. 

Small, therefore, has acquired no title by adverse possession. The motion 
should be denied. 

Mr. King. I just want to say a few words more for fear I might be 
nusundeistood. As I said in the beginning., I am not authorized to 
oeak for the Secretary of the Interior ot lot ft&T&j^usrtsu^&K*- 
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ice on this question. I come before you as a citizen of Oregon in- 
terested in the irrigation section of the State and the West in gen- 
eral. I was born, in eastern Washington and have lived in eastern 
Oregon most of my life. Hence I am familiar with the irrigation 
problem. 

If I may be pardoned for referring to myself, I will say that in 
1893 I introduced and secured the adoption by the Oregon Legisla- 
ture of an amendment to the constitution of Oregon, on the subject 
of irrigation. Three years later I prepared, introduced, and secured 
the passage of the Oregon irrigation district law. That possibly 
had the effect of making me a crank on the subject. But, as some 
one has said, cranks help to move the world, and if I can assist in 
moving this thing along I will have no apologies to offer. 

I want to say that the irrigation district law, together with the 
House bill introduced by Congressman Smith, of Idaho, which 
gives to the irrigation district a lien upon the lands within an irri- 
gation district, whether such lands be public or private, with proper 
amendments by this Congress or any succeeding Congress, will go 
a long ways toward solving the reclamation problems of the West. 
In fact, I think it will be the ultimate solution of the entire problem, 
without the Government running any material risk of losing any 
money. Of course, even in our reclamation projects we are bound 
to lose some money. There is always a certain percentage of loss. 
We have already had some losses, but they are comparatively small. 
Private enterprise would probably have lost as much, if not more, 
under similar circumstances. 

Senator Walsh. I am impressed with the idea that the plan is a 
most excellent one, that the conduct of this work by the local au- 
thorities, subject to supervision by the very people who will be called 
upon to pay for the work, is a most desirable one. If there was 
something in the way of general supervision by the Federal authori- 
ties it would be exceedingly helpful. I believe that many of the 
evils of the present system, the mistakes that have undoubtedly 
attended its operation, would be eliminated by some such plan as 
this. The House bill, as I understand it, proposes some plan by 
which public lands may be included within the taxable area. 

Mr. King. Yes, sir. 

Senator Walsh. That is to say, the Government as an owner of 
the lands occupies the same attitude as other owners of land within 
the irrigation districts. 

Mr. King. Yes, sir. 

Senator Walsh. And would be called upon to pay its regular 
assessment? 

Mr. King. Yes. The lands would eventually pay out. The Gov- 
ernment assumes no obligation. It becomes merely an obligation 
which follows the land, and the land only. There is no constitu- 
tional question involved in the other bill. I would like to be heard 
on that bill when it comes before this committee. 

We have here ex-Gov. Hawley, of Idaho, one of the most promi- 
nent lawyers in the West ? who, 1 hope, will appear before you and 
give you the benefit of his views on the subject. I want to say in 
concluding that while I do not want to be understood as indorsing 
the bill as it stands, with the proper amendments L as a evtvvaw <n! 
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the West, am strongly in favor of it, and I am ready to assist in mak- 
ing such amendments as may be found necessary. I think a bill in 
this direction will be most helpful in solving the. problems of recla- 
mation in the West. 

Senator Walsh. Suppose we were able to work out the other bill, 
the House bill, in such a way that the public lands in the district 
should bear their fair proportion of the cost, would vou need this 
bill? 

Mr. King. Well, there would not be so much necessity for this 
bill in that case, owing to the fact that the Government would have 
its engineers to pass upon the projects as to their feasibility, and 
that would put life into them so that private projects could be built 
where they can not now be built. But that bill would solve the 
problem in part only. We need both. Each is essential to the com- 
plete success of the other. 

If the Government would secure the payment of the interest only, 
this would doubtless insure the sale of the bonds at their par value. 
To do this would require no more exertion on the part of the Gov- 
ernment officials, and no greater risk than exists under the national 
bank system. I believe that by the adoption of some system in this 
direction every district will be enabled to build its own project if 
it is feasible, or to use our favorite Oregon motto, each would " fly 
with her own wings." (Alis volat propnis.) 

Senator Jones. Could you not suggest in connection with your 
remarks any amendments that occur to you that ought to be made 
to the bill, so that they can be considered when your remarks are 
read bv the members of the committee ? 

Mr. Kino. Yes. I can do that in a few minutes. 

Senator Walsh. You might address a letter to us. 

Mr. Kino. I might address a letter to you covering the things that 
I have not had time to go into here or that have not occurred to me 
at this time. But will add, while on the subject, that I think the 
Government should send its engineers to inspect the projects and that 
the cost of doing so should be charged to the projects and that pro- 
vision for doing the same should be made m advance. Another 
thing is that the Government should take charge of the project 
to be protected by it and operate and control it until 51 per cent of 
the principal is paid, charging up the operation and maintenance 
just as it does now. 

Senator Jones. Under the reclamation act? 

Mr. Kino. Yes; under the reclamation act. And when that is 
done no chances will be taken. Under the irrigation district system 
you have the entire taxing power of the State behind it to enforce the 
collection, and if the project is passed upon as feasible, we are taking 
no greater chances than we are now taking in any project that the 
Government might initiate. I might be inclined to suggest a little 
larger interest in order to provide a 1 per cent sinking fund each year 
for, say, 25 or 30 years, to pay out the entire amount. 

Senator Walsh. You spoke about the value of Government super- 
vision. 

Mr. King. Yes, sir. 

Senator Walsh. Now, you suggest Government operation for a 
brief period. 
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Mr. King. That would be my idea. 

Senator Walsh. Now, suppose that for any reason, economic or 
otherwise, it was deemed inadvisable to guarantee the bonds of the 
district. Would it be of any service to provide that the Govern- 
ment Reclamation Service, upon the application of any district, might 
make .an examination 

Mr. King (interposing). Yes. 

Senator Walsh. And report, and might also upon invitation of the 
district take over the work of construction and operation upon terms 
to be agreed upon between the district and the Reclamation Service? 

Mr. King. Yes, sir; that would be the safest ana most effective 
plan. 

Senator Walsh. Would that be of service? 

Mr. King. I think it would materially assist; and would make it 
doubly sure and eminently satisfactory to 90 per cent of the districts. 

Senator Walsh. It occurred to me that that could be done with- 
out any trouble at all because we have a force, the reclamation force. 

Mr. King. Yes, sir; but to remove any doubt on the law we should 
be given express authority by Congress to do so. 

Senator Walsh. And it seems to me that we could employ that 
force in work of that character with a view to reducing the overhead 
charge, as it might be expressed. I dare say that that would be 
entirely justifiable. 

Mr. King. I think so. There are quite a number of those things 
that I have in mind, but I do not want to burden Senator Jones's 
bill with all of my ideas. 

Senator Jones. That is all right. We want the bill improved in 
every way possible. 

Mr. King. I have a plan along that line worked out, but I hesitated 
to prepare a bill, or even suggest it, because these matters usually 
come through the department That is one of the reasons why I 
cautioned you that I am only speaking as a citizen of Oregon and 
the West, and not for the department. Personally, I think a good 
way to do this would be to give to the Secretary of the Interior 
full authority over the matter, except to require certain investiga- 
tions to be made by his engineers before acting in order first to 
determine the status and feasibility of the project. 

I think with proper safeguards along this line it should be left 
to the Secretary of the Interior, with the consent of the district, to 
take full charge of the management of the district, coming under 
the law, and handle same as is done with irrigation projects under 
the reclamation act, accompanying such provisos with authority to 
guarantee both interest or principal until the major part of both 
bave been paid, when in the discretion of the Secretary the manage- 
ment would be turned over to the district. Even if it were provided 
that no guarantee except payment of 50 per cent of the interest is 
made, the mere fact that the management of the district, collection 
of the operation and maintenance lees, collection of interest, would 
be by the Government, as is now done — through the Reclamation 
Service — would inspire such confidence, I think, as to place the 
bonds on practically a par basis, or so near it as to make the reclama- 
tion of millions of acres a success, where under present conditions 
^hey may go unreclaimed for generations. 
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I also think it highly probable, and that is the opinion of quite 
a number of others with whom I have considered the question, that if 
the Secretary were authorized — removing thereby all doubt as to the 
law — to make the proper investigations, and after being satisfied 
of the feasibility of a district or districts to take charge, operate and 
maintain the same, to collect the expense of operation and mainte- 
nance thereof, together with the interest to fall due, acting thereby 
in the nature of a trustee for the collection of such interest and pay- 
ment thereof to the holders of the bonds, the bonds would be worth 
not far from their par value, if not full par value. Illustrative of 
this, I again refer to the offer which has already been made to the 
reclamation commission, wherein the holders of bonds on a very fine 
district in Nebraska, which is bonded for not more than half the 
value of the lands, offer to reduce the principal from $2,203,000 to 
$2,000,000, and take 4 per cent per annum interest in place of 6 per 
cent, the entire principal and interest on that basis to be paid on 
the same basis as the 20-year plan provided in the reclamation ex- 
tension act, if the Reclamation Service, by agreement with the dis- 
trict, will take over, operate, and maintain the district, collecting the 
operation and maintenance fees, together with interest, which o>\ 
collection will be turned over by the Secretary to the bondholders. 
No further obligation would be incurred by the Government, yet it 
appears that the confidence in the effect which the operation and 
maintenance by the Government would have upon the value of the 
bonds is deemed by the bondholders sufficient justification for making 
the reduction mentioned. I think the Secretary should be authorized 
to pursue either of the courses suggested — leaving it to his judgment, 
to adopt the plan which appears most adapted to the situation whei* 
presented. 

Senator Works. Judge, I wanted to ask you whether any of theses 
projects that are intended to irrigate private lands, only, have eve^Kr 
been approved by Congress in any way, or whether it is simply de- 
partment construction work. 

Mr. Kino. I do not know of any private projects that have bee^p 
expressly approved by Congress, but impliedly all have been. Yf^e 
are dealing with irrigation districts in the State of Washington 

Senator Works (interposing). I only asked about that for in- 
formation. } 

Mr. Kino. I did nol understand whether you had reference to 
irrigation districts or Government projects. 

Senator Works. T am speaking about Government projects which 
are intended to irrigate private lands only, whether they have been 
approved in any way by Congress. 

Mr. Kino. If you will permit me to answer that in my own way 
1 will say this : That Congress has not passed any laws or resolu- 
tions dealing with any irrigation projects that are not connected 
with the Government. Our most successful deals are through the 
irrigation districts, because it accomplishes more and costs less 
money. Now, the Carlsbad project, for instance, is practically com- 
pleted, and they are all private lands. 

Senator Walsh. The Keclamation Service makes an annual re- 
port to Congress, and it has told Congress that there are no publi 
lands in that project. 
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Mr. King. Yes, sir. 

Senator Walsh. And so the information has been conveyed to 
Congress from time to time. 

Mr. King. Yes, sir. 

Senator Walsh. And last year, I dare say, an appropriation was 
made by Congress to complete that work. 

Mr. Kino. I think that may be conceded a completed project. 
The Orland is a completed project. Of course it had a little corner 
of public land. Of course if you put in a little corner of Govern- 
ment land it does not affect the legal status of it at all. It is, as 
we all know, well settled that we can not legally do indirectly what 
can not be done directly. 

Senator Works. I thought I was pretty well acquainted with 
what has been ddhe by the Reclamation Service, but I am astonished 
to know that the Interior Department has gone to the extent of 
spending the Government money for the purpose of irrigating pri- 
vate lands only. 

Mr. Kino. Now, Senators of this committee, I want to say that 
Congress has not only recognized the right to do this in various ways 
by receiving these reports, but it passed a law expressly providing 
for the building of private projects in the State of Texas, where we 
have no public land at all. So that, so far as congressional interpre- 
tation and approval is concerned, Congress has passed on that ques- 
tion time and again, each time recognizing, impliedly at least, the 
constitutional right to do so. 

Senator Walsh. But I understand you to say, did I not, that the 
Texas project is only a portion? 

Mr. King. I know we have not attempted to reclaim any lands 
in that State where they are all private lands in the project, but 
the act authorizes it. That is one of your many congressional in- 
terpretations, so far as constitutional questions are concerned. 

Senator Walsh. That is, you can establish an entirely separate 
project? 

Mr. King. Certainly, you can do so under the act, if constitu- 
tional. 

Senator Walsh. A separate and distinct project was never under- 
taken in Texas where only private lands were to be included '( 

Mr. King. No, sir. It has not been necessary so far. However, 
that does not affect the legal status, so far as congressional interpre- 
tation of the constitutional question may be concerned. 

Senator Works. Was that law enacted to cover lands in other 
States? 

Mr. King. The originators of the act secured its passage for the 
purpose of taking care of private lands in Texas, regardless of lands, 
whether public or private, in New Mexico and other States. The 
act itself does not specify private lands anywhere, except in the 
State of Texas. The act itself so clearly authorizes the reclamation 
of private lands, wherever they may be, whether in adjoining States 
or elsewhere, regardless of public lands, that it is not subject to 
interpretation. 

I thank you gentlemen for being so patient with me on these 
matters. 

Mr. RrcE. The next speaker to be heard is Mr. Corlett. 
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STATEMENT OF MB. GEORGE M. CORLETT, OF BTJENA VISTA, COLO. 

Mr. Corlktt. I am a lawyer, and I live at Buena Vista, Colo. 1 
am here at the request of Gov. Carlson and the irrigation districts in 
Colorado. 

I will not attempt to discuss in any way the constitutional ques- 
tions, because I am not advised as to that, but on the ground of 
policy I might be able to state some facts or give you some sugges- 
tions. This irrigation district act was based on the Wright Act out 
in California. Our State passed a similar act very soon afterwards, 
and our first irrigation districts out there were successful. I have 
organized a number of irrigation districts, and I think all but one 
of them are in successful operation at the present time. That one 
came along later after the securities of irrigation districts came into 
disrepute. 

I have talked over this matter with a good many purchasers of 
such securities, and a condition has arisen in which it is impossible 
to place irrigation securities in Colorado. I presume that the same 
condition exists in the other Western States. It is practically im- 
possible to place irrigation securities on almost any kind of a oasis. 
The investors say that, although the project may be altogether feasi- 
ble, and there may be no question about the worth of the securities, 
still, it is a security which the people do not want, and they can not 
handle it. 

The conditions became so acute out there that a little over two 
years ago they called a meeting of governors in Denver, and I think 
the governors of all the irrigation States were represented there. 
They also had a number of irrigation men from different parts of 
the West, including the Assistant Secretary of the Interior, Mr. 
Jones, and Mr. Tallman, the Commissioner of the General Land 
Office, and Mr. Dudley, of the right-of-way department. They were 
called together for the purpose of seeing if something could not be 
done to help out this condition and to revive the irrigation securities. 

In fact, gentlemen, it got so bad out there, as I told the meeting up 
here at the hotel the other day, that our State bank examiner woula 
come around to the banks there, as a banker told me, and take a pair 
of tongs and set the irrigation securities over to one side so as not to 
contaminate the other securities. 

The governor and all the people out there think that something 
ought to be done so as to allow the good projects to be finished. Now. 
I am not so anxious to start any new projects at this time. Or 
course, there is lots of land that ought to 6e reclaimed, but there 
are a lot of these projects that have not yet been finished ; they have 
unfinished work on hand. 

Senator Works. Has the question of State aid ever been consid- 
ered? 

Mr. Corlktt. Yes; the question of State aid has been considered: 
and this meeting of the governors out there was for the purpose 01 
arriving, if possible, at some agreement between the Reclamation 
Service and the State, whereby the two might cooperate in some way 
or other. 

As I understand it, the Jones bill is an outgrowth of the confer- 
ence there. The Secretary of the Interior, as I say, was represented 
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there, and we talked over the matter for two or three days, aud, 
although they did not arrive at a definite proposition at that time, 
there was something of this sort considered at that time. I do not 
know whether the Jones bill will do everything that it should do, 
but I will say that the Jones bill, especially if supported by the 
passage of the Smith bill, is the best solution that anyone has been 
able to work out up to this time, I believe. We have a bill practically 
identical with the Smith bill in Colorado relative to State lands, 
and the State lands are made subject to the irrigation tax, provided 
that the State land board record collects the assessments from the 
leaseholders or from the certificate-of -purchase holders; it is paid 
in to the State land board and they pay it in to the county treasurer, 
just as the Smith bill provides that the entryman shall pay the 
amount of the assessment into the local land office before he receives 
his final certificate or at the time he makes his actual purchase. 

Now, the Jones bill, we think, will have this effect if it is passed : 
We do not want the Government to pay for our irrigation systems 
out there. At the same time the reason for the failure of practically 
all of the irrigation districts that have failed, with the exception of 
a very few that did not have any water supply ? or really any reason 
for being in the first place, is that the people issued the bonds sup- 
posing that they would find ready sale for them. When they went 
to sell them to the public a few fake schemes had been put through 
and the investors had been stung and they found no market. A 
large number of people had settled on Government lands and bought 
State lands, reiving upon this proposed system of State irrigation, 
and they found after they had gone in there and organized this 
district at considerable expense and possibly made a lot of improve- 
ments upon the Government and State lands, and invested possibly 
all they had in the anticipation of the irrigation works, they found 
that they could not dispose of their securities to bond purchasers, 
so that as a last resort they had recourse to such practices as selling 
bonds to contractors for inflated prices. In other words they would 
give a contract of this kind to some contractor. The State law pro- 
vides that bonds must bring at least 95 cents. They would give a 
contract to some contractor at par, knowing that they were not get- 
ting more than 50 per cent or 60 per cent of the bonds. Now, the 6 
per cent interest would not be so Dad. Most of the propositions out 
there would be able to pay out if they only had to pay 6 per cent 
interest, but in most of those projects in which they go to water or 
inflate their bonds they can not pay double for that proposition. 

Senator Works. Does your Colorado law permit that use of the 
bonds — turning them over to contractors? 

Mr. Corlett. No ; it does not. But I say that in a good many in- 
stances I presume it was done — that contracts were let out at very 
high prices. It is generally known that such things were done, ft 
is common knowledge. I dare say it has been done in California. 

Senator Works. Yes; but it has been held to be an illegal disposi- 
tion of the bonds. 

Mr. Corlett. Oh, but where it appears legal on the face of it I 
expect that a good many of them have this kind of security. I will 
say that in the seven irrigation districts that I have organized in the 
State of Colorado there is not one that has thfct s^vi o>i wafetf&s&~ 
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There is one that I have on hand at the present time that has been 
organized for three years and they have not done anything because 
they could not do anything without going out and discounting their 
securities in that sort of way. There are 100,000 acres in that dis- 
trict and they are attempting to go ahead on the assessment plan and 
make an assessment every year for construction purposes. It is a 
drainage and irrigation project combined. It is going to take those 
people six or eight years, in which they will live on the ragged edge 
of starvation, before they can get their proposition in any kind of 
shape to make a success of it. 

Senator Works. I have no doubt in the world, looking at it from 
the standpoint of the irrigation district, that the Jones bill is an 
excellent piece of legislation. The two things that are confronting 
me are, first, whether the Government can constitutionally do it, and 
in the next place, whether it would be a good policy on the part of 
the Government. Here we are proposing to guarantee the interest 
on the bonds of corporations that exist only in a few of the States 
and for a specific purpose. There is no reason that I can see, from a 
constitutional point of view, why any private corporations in the 
country could not supply water to the public just as in the case of the 
irrigation districts. How far can we go in that direction? How 
far is it good policy on the part of the Government to go in guaran- 
teeing the obligations, whether for irrigation districts, private cor- 
porations, towns, or cities? That is the side of it that appeals to me. 

Mr. Corlett. I will not answer on the constitutional proposi- 
tion 

Senator Works (interposing). Well, I did not expect you to an- 
swer that part of it. 

Mr. Corlett. But, on the other proposition, I want to say that I 
can not see why it would not be a good policy for the Government to 
help out these projects where they are started in the way of irrigation 
districts, where it means homes for millions of people, if it is good 
policy for them to go in and do the same thing under the Reclamation 
Service. I can not see why it would not be a great deal more to the 
public good to go out and help out these organizations in the States 
which have Government lands than to take the money that is derived 
from the public lands in those States and take it down here to Texas, 
for instance, and invest it for the development of private lands down 
there where the Government has never had any public lands. I do 
not see why it would not be a great deal more to the public good to 
go out here and make a bunch of homes for the people of the United 
States than it would to spend the same money possibly on the re- 
demption of rivers and harbors and things of that kind. 

Senator Works. Might you not just as well say that it would be of 
benefit to the Government to aid industrial corporations in the same 
way on the ground that it gives employment to a number of people? 
How far can you extend that theory? 

Mr. Corlett. Of course, you know the home proposition is a great 
deal different from employment. Governments go to war to provide 
homes for their people. 

Senator Works. I do not know whether there is so much difference. 
You have got to have money to live on. 
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Mr. Corlett. If they have a home they are presumed to have the 
material to provide them with a living. Of course, there are a great 
| many things that we people in the West are not interested in that 
ire done for the people in the East and in the South, and on the rivers 
and harbors. On the other hand there may be lots of people who 
may not be interested in the western lands, but you people ought to 
[consider the needs of all the people of the United States. Now, irri- 

ftion is our essential thing. That is what we depend on out in the 
est. Nothing is any good if we are deprived of it. 
Senator Works. Well, it is unnecessary to argue that proposition 
to western Senators. They appreciate that situation. 
Mr. Corlett. That is all I have to say. Thank you. 
Mr. Eice. Ex-Gov. Hawley, of Idaho, would like to be heard for 
a few minutes. 

STATEMENT OF HON. JAMES H. HAWLEY, OF BOISE, IDAHO, 

FORMER GOVERNOR OF IDAHO. 

Mr. Hawley. I do not know that I could add anything to what 
has been said by the preceding speakers. I am here more as an on- 
looker than anything else. I attended the conference the other day 
and. after appointing the committees, I promised to be here and listen 
to this discussion. 

I simply want to say this: I believe that this bill introduced by 
Senator Jones, with proper amendments, will do a great deal toward 
helping us out in Idaho and the other irrigation States. It is abso- 
lutely a necessity in order to carry out our irrigation projects to have 
some guarantee in regard to the interest or principal of the bonds 
before they can be successfully disposed of. I know of no other way 
of obtaining that except in this particular manner, because we are 
prohibited from doing it under our State constitution. It we could, 
under the constitution of the State of Idaho, place these matters 
in the hands of the State land office, or the State engineer's office, I 
do not believe there would be any objection on the part of the de- 

Sartment or the State, so far as the principle is concerned. But I 
o' not see any way of managing this matter of protecting the bene- 
fits that accrue from the reclamation projects to be started in these 
districts except in some such way as this. Of course, there are consti- 
tutional questions involved, matters that I have never inquired into. 
I do not know of anything that I could say to add to what has been 
better said by Judge King and the witnesses who have been before 
this committee. Those are matters that naturally appeal to a man 
who is a member of the legal profession. 
I would suggest, gentlemen, in the consideration of this matter — 
1 1 do not know whether it will have any weight, because possibly it 
I is too far-fetched — that as a matter of public policy the Government 
I should have the power to guarantee bonds of an irrigation district, 
J because anything that assists in settling up these arid and swamp 
I lands, that extends the cultivated area, that permits the settlers to 
/ come in and build up that particular jurisdiction, increases the tax- 
I able wealth of the country and the population as well, and redounds 
I not only to the benefit of the particular section but of the entire 
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country. I believe that, as a matter of sound public policy, if a 
scheme could be devised by which, the Government assisting, new 
sections of the country could be developed — and necessarily they 
would be developed — that there would be an increase in our popula- 
tion and our taxable wealth ; that it would be not only to the interest 
of that particular section but to the interest of the entire country 
to have it done. It would be a proper exercise of congressional au- 
thority and the proper way of taking chances, perhaps, on expending 
some of the Government money. 

I simply mention this as a question of public policy which might 
be taken seriously into consideration when it comes to the legal aspect 
of the case. If we can add to our population and build up the tax 
rolls, does it not redound to the interest of all the States and, there- 
fore, would it not be, as a matter of public policy, proper for the 
Congress to so consider it ? I simply offer that as a suggestion, with- 
out having gone into the constitutional questions involved. 

Senator Walsh. How generally have the people of your State 
availed themselves of the opportunity to organize under your irriga- 
tion-district law? 

Mr. Hawley. There are a great many of the irrigation districts 
organized in different parts of the State. Some parts have been 
very successful. Others are in an inchoate state, because they are 
unable to obtain the means to exist. There is no sale for the irriga- 
tion bonds. A few years ago they could dispose of them, but, owing 
in a great measure to the failure of some or the Carey Act projects 
the bonds have rather come into disrepute. It is absolutely impos- 
sible to sell those bonds at a figure that will enable the district to go 
on with its work without vast expense. 

Senator Walsh. If the constitutional amendment was submitted 
to the people of your State authorizing the State to guarantee these 
bonds, do you think it would carry ? 

Mr. Haw t ley. I think it would, without question. I think if the 
constitutional amendment was submitted permitting the State to 
guarantee those bonds, always provided that a proper tribunal was 
selected who should decide on the questions necessarily involved in 
the construction of the works, that it would pass the legislature. I 
do not believe there is a legislative assembly that has met there in the 
past or that will meet in the future that would not be willing to do 
that. 

Senator Walsh. You have a strong engineering department as a 
part of your State government? 

Mr. Hawley. We have. 

Senator Walsh. You could very safely intrust to that department 
the feasibility of constructing these works? 

Mr. Hawley. I think so. In fact, I do not know of any State in 
the West that has a more dependable force than we have in the State 
of Idaho, and have had for a great many years. I think we all 
realize the benefits that will accrue from a measure of this kind. I 
think public sentiment needs only to be awakened to the situation. 
If public sentiment were awakened, it would lead, I think, to uni- 
versal acquiescence in the idea. But that does not avail us now, be- 
cause before a constitutional amendment can be submitted to the 
people, the legislature has got to meet, tvxvd that means that two years 
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have got to elapse before the legislature can take it up, because it has 
to be voted on by the people at a special election. 
Senator Walsh. Can you initiate amendments in Idaho? 
Mr. Hawley. No, sir. If this bill should be enacted, I do not be- 
lieve that one dollar would ever be required so far as the Government 
is concerned. The Black Canyon district has been organized, but it 
is impossible to finance it. They have had a great deal of trouble in 
mother district, one of the most fertile sections of the State, where 
they have a lifting system and not a gravity system, which entails a 
great deal of expense and a great deal of difficulty to the people. 
Of course the State has thousands of acres of land there and the State 
can come to the rescue, to a certain extent. We have had generous 
donations by the State government of a considerable amount of land. 
The State has helped along there to a certain extent. I am very glad 
to say that under careful management the matters will probably 
come out well, but that is due more to the extreme fertility of the 
land than to anything else. 

I have met with the board of directors, not in a professional way 
at all, but in order to assist them in any way I could in everything 
pertaining to the future of the State, and I know that they issue 
their bonds and the men have to float them to pay them out, which 
entailed a vast expense that should never have accrued against the 
district at all. It has hampered them in every way and kept that 
particular section back. Some of these other districts are absolutely 
at a standstill. That is especially true of 100,000 acres of fertile 
land in the Black Canyon district, or rather land which would be 
fertile in any other part of the country. They are unable to build 
it up. The people can not take the bonds themselves without State 
aid or Government aid. 

Senator Jones. Governor, do you think there would be anv differ- 
ence, so far as the purchase of bonds is concerned, between the guar- 
anty by the State and the guaranty as provided in this bill? 

Mr. Hawley. I am not sufficiently well informed, Senator Jones, 
in regard to financial theories to speak advisedly on that matter, but 
I think there would be a difference, and for this reason: While the 
guaranty of the State would be all right, I believe the guaranty of 
the General Government — the General Government getting behind 
these bonds — would enable them to be sold at par, at a much lower 
rate of interest, than if they had the mere guaranty of the State 
of Idaho, and it would make them readily salable amongst the 
capitalists of the East, whereas possibly you would not undertake 
to buy the bonds simply guaranteed by the State, because people 
would be afraid that complications might arise and that State au- 
thorities in the future might attempt to take advantage of legal 
questions that might be involved. I think a Government guaranty 
of the interest on the bonds would be much more advisable, so far 
as the good of the district is concerned, securing money on easier 
terns, and lessening the rate of interest. I think the Government 
guaranty would be more advisable than State guaranty for those 
reasons. 

Now, gentlemen of the committee, if there are any other matters 
upon which I could throw any light I would be only too pleased to 
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do so. As I said, I did not come here with the expectation of mak- 
ing a set argument, but more as a listener than anything else. 

Senator Walsh. While you are here, Governor, may I ask you 
if you have given any thought to the bill introduced by Congressman 
Smith from your State? 

Mr. Hawley. Yes; somewhat. 

Senator Walsh. The general principle, as I understand it, is to 
bring the public lands within the district to make the entryman, as 
he enters his land and before he acquires title, pay the same assess- 
ment as is exacted of the private owners. 

Mr. Hawley. I think it is well fitted to be a companion bill to the 
Jones bill. I do not suppose any objection could arise to the Smith 
bill on constitutional grounds, but it certainlv would cut a very 
important figure and would preclude some hardships that might be 
inflicted upon people afterwards. I am in hearty sympathy with the 
ideas of that bill. 

Senator Walsh. It occurred to me that there was not so very much 
in that, because the irrigation district is created and the public lands 
are there and the private lands must bear the burden originally, and 
the bonds would have to be sold upon an expectation of return only 
from the private lands, except as the public lands could subsequently 
be brought in. 

Mr. Hawley. Pardon me. Senator. Do you think that that would 
necessarily follow, that the fact that there was a lien upon the other 
lands in the district that are not yet reduced to private possession, 
that there was a lien so far as these charges were concerned, would 
obviate that difficulty ? 

Senator Walsh. Well, what I mean, Governor, is this: If there 
was no provision in the Federal statute at all, the entryman would 
get his land upon making the ordinary payment. 

Mr. Hawley. Oh, ves, sir 

Senator Walsh. Now, if he wanted to be supplied with water from 
the ditch, of course, the irrigation district would require of him that 
he pay the same amount that he would have to pay if his lands had 
been held originally in private ownership. So that it would work 
out pretty much the same way> whether the Smith bill was passed 
or not, except that you might find a good many who would take the 
lands under the ditch and would not want to make the agreement 
with the district by which they would be provided with the water. 

Mr. Hawley. That is the great trouble, Senator. 

Senator Walsh. That is the difficulty. 

Mr. Hawley. That is the trouble with the Smith bill. Now, are 
there any further questions? 

Senator Walsh. I know we have attempted to float a number of 
projects in Montana. Corporations have been created for the pur- 
pose of constructing ditches in the expectation that they woula be 
able to make contracts with the owners of the land under the ditch 
to take the water, and it was usually found that from one-half to 
one-third would not make the contract. 

Mr. Hawley. Yes, sir. 

Senator Walsh. Now, under this arrangement they are practically 
forced to make it? 

Mr. Hawley. They have got to do it? 



GOVERNMENT AID THROUGH DISTRICT ORGANIZATIONS. 115 

Senator Walsh. Yes ; that is it. 

Mr. Hawlet. Your remark applies directly to some of our enter- 
prises in Idaho. We have got to force these people to do certain 
things, because — well, we have land hogs and water hogs and hogs 
of all kinds running around on two feet, and I am afraid we have 
our full share in the West, men that want their neighbors to do things 
and do not want to assist in the doing. 

Gentlemen, I thank you. 

The Acting Chairman. Thank you, Governor. 

Mr. Rice. There is one other witness, and that is ex-Gov. Gillett, 
of California. He is before a committee of the House this morning 
and can not be here. I think if we could have one more session it 
will be over. He can be here to-morrow morning. 

The Acting Chairman. All right. 

(Thereupon, at 12.15 o'clock p. m., the committee adjourned to 
meet at 10.30 o'clock a. m. to-morrow, Friday, March 31, 1916.) 
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FRIDAY, MABCH 31, 1916. 

United States Senate, 
commhtee on irrigation and 

Reclamation of Arid Lands, 

Washington, D. G. 

The committee met at 10.40 o'clock a. m. in room 129, Senate Office 
Building, pursuant to adjournment, Senator Harry Lane presiding. 

Present: Senators Lane (acting chairman), Jones, Works, and 
Catron. 

Also present : Hon. J. N. Gillett. 

The committee resumed the consideration of the bill (S. 1922) 
relating to the reclamation of arid, semiarid, swamp, and overflow 
lands through district organizations, and authorizing Government 
aid therefor. 

The Acting Chairman. The committee will hear Mr. Gillett. 

STATEMENT OF HON. T. N. GILLETT, OF SAN FBANCISCO, CAL. t 

FOBMEB GOVERNOR OF CALIFORNIA. 

Mr. Gillett. My name is J. N. Gillett. My residence is San 
Francisco, Cal. I might say in the beginning that last December, 
1915, there was held in San Francisco 

Senator Jones (interposing). Governor, I want it to appear in 
the record that you were formerly a Member of the House of Rep- 
resentatives for several years, and also governor of your State. 

Mr. Gillett. Yes. I have been a Representative in Congress from 
California and governor of California from 1907 to 1911. There 
was a conference held at San Francisco known as the Western States 
Reclamation Congress, on the 2d and 3d of December, 1915. The 
conference appointed an executive committee from the several States 
represented there in the West and I was appointed as chairman of 
the executive committee from California. There has been a meet- 
ing here in Washington recently of the representatives from the 
Western States and from all over the country in what is known aa 
the National Reclamation Conference. I am also one of the mem- 
bers of the executive committee appointed by that conference. Since 
I have lived in the West I have given the question of the reclamation 
of our arid lands some thought, and I have seen efforts on the part 
of different people and various companies to reclaim those lands. 
Some of them have been successful and others have failed. There 
are large tracts of arid lands in the western States, large tracts in 
California, that are subject to reclamation and could be brought in 
as very valuable farm lands, capable of supporting a large popula- 
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tion, if some means could be devised by which the scheme necessc^n 
to bring them into that condition could be properly financed. 

We have in California one or two districts in the San Joaqviin 
Valley that have struggled along and to-day are quite success^]. 
They formed districts under the laws of California and assessed 
themselves for the expenses necessary to carry on the reclamation 
work. They have issued bonds against the district and organized the 
district, and to-day, after a number of years, they are getting along 
fairly well. One of the great troubles that they had, though, in the 
early days was the question of financing the projects. For a long 
time their bonds were hard to sell and considered of little value. I 4 
know that for a number of years the effort was to get an act through 
the legislature which would authorize savings banks to accept bonds 
which were issued by these irrigation districts. 

Senator Works. Governor, the difficulty about the irrigation 
bonds in California resulted largely from the fact that a number of 
irrigation districts, including some of these in the San Joaquin Val- 
ley, repudiated their bonds and attempted to defeat any collection 
upon them at all. Do you not think that was the principal reason 
why those securities were put on the black list? 

Mr. Gillett. Yes. That is one reason. I suppose that was 
brought about largely by the fact that some of the people there were 
hard up and assessments were heavy and the whole thing was not 
properly formed or properly officered. At any rate, that condition 
and the fact that some of our irrigation projects have failed, have 
given a black eye to securities of that kind. 

Senator Works. But in some of those cases it resulted from the 
fact that they were not able to get the necessray supply of water. 

Mr. Gillett. Yes, that is true. 

Senator Works. And their bonds became practically worthless to 
the owners of the lands in those districts. 

Mr. Gillett. Yes, sir. 

Senator Works. I know that is true in the southern part of the 
State of California and I think it was true in some of the San 
Joaquin Valley districts. 

Mr. Gillett. That is true. That is one of the things that should 
be guarded against and protected against, which I think this bill 
does. Men would start in and create districts and incur debts with- 
out having sufficient water supply in view. 

Xow, if this matter is referred to the Interior Department for in- 
vestigation and approval, the question of water supply will be the 
first great question, or one of the first questions to be considered. 
The next question will be the amount of money necessary to bring 
that water to the lands to be irrigated. I think that is one of the 
most important features to be considered. They ought not to start- 
in and form a district unless there is some assurance that there is^ 
going to be a sufficient supply of water to properly irrigate, and theff 
expense should be a reasonable expense, so as not to place too high a* 
burden on the land. 

This bill provides that the Secretary of the Interior may, wheel 
requested, investigate the subject to ascertain what the condition^ 
are and, if he approves the project, then he may enter into a contract 
to guarantee the interest on the bonds. That is one of the very im- 
porta nt things to be considered. The question of financing the96 
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great propositions is one of the serious questions with which we are 
confronted, not only in the West on our arid lands, but here in the 
East on large tracts of swamp and overflow lands. It takes a large 
amount of money to build dams to impound water, and to construct 
a distributing system and to build dikes and canals necessary to prop- 
erly drain swamp and overflow lands. Individuals, as a rule, can not 
very well do it, oecause it requires too much capital. An irrigation 
or reclamation district should be properly officered and properly 
financed in order to succeed. The trouble is that men have gone in 
and taken charge of these matters who lacked sufficient funds to 
carry on the project and frequently have not had competent engi- 
neers. A great many of them have done it for speculative purposes, 
to get whatever they could out of it, and then go away and leave 
those who are in it stranded before the work was completed and 
without means to finish it. 

It seems to me that if we are going to reclaim our arid and swamp 
and overflow lands some plan ought to be devised whereby the 
projects can be properly financed and properly officered and placed 
under a proper supervision, so that people will know that they are 
going to nave a square deal when they start in. 

Senator Works. Now, Governor, that is all right so far as it applies 
to Government lands on the public domain, but here we have in 
southern California, particularly in San Bernardino County, mil- 
lions of acres of land, as good land as lies out of doors anywhere, if 
you can get water on it. Take the Victor Valley — I do not know 
whether you are acquainted with it or not 

Mr. Gillett (interposing). Yes; I know what it is. 

Senator Works. It is the finest kind of land and there is water in 
the mountains that is accessible for use in the valley. Application 
has been made to the Interior Department to establish a reclamation 

Project to cover something like a half a million acres of that land, 
'he answer to that is that there is no money in the Reclamation 
Service, that it would take 17 years of the revenues that would come 
into the service to complete the projects that have been already 
commenced. 

Mr. Gillett. That is true, I think. 

Senator Works. And a very large proportion of the money that 
has been invested on those projects has been for the purpose of 
reclaiming privately owned lands. It has been shown here that some 
of these projects are serving nothing else but private lands. 

Mr. Gillett. I think, like the Orland district in California 

Senator Works (interposing). The Orland is one of them. 

The Acting Chairman. Which one is that? 

Mr. Gillett. The Orland project in the Sacramento Valley. 

Senator Works. While that work is being done in the interest of 
private owners, some of them men in companies with millions of 
dollars with which to reclaim their own lands, the public domain 
that can be irrigated through the Reclamation Service is being neg- 
lected. I know that is true, especially in the case I mentioned. 

Mr. Gillett. Is that land Government land? 

Senator Works. Yes. sir. 

Mr. Gillett. Then that can be done out of the reclamation fund. 
That is the purpose of the fund. 
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Senator Works. Now, you are a lawyer, and I will say that the 
thing that is troubling me in this matter is the power of the National 
Government to guarantee the payment of the interest on the bonds 
of a private or State corporation. That is the serious question with 
me. The first question is the power of the Federal Government to 
do that and the next question is the question of policy, whether our 
Government should embark on any such enterprise as that, especially 
in view of the fact that I have mentioned that there are millions of 
acres of public lands that can be reclaimed by the Government by 
the proper use of the money that could be devoted to that purpose. 

Mr. Gillett. Well, I have known right from the outset, Senator, 
that the constitutional question was one of the grave questions to be 
considered in this particular bill. I have not given the constitutional 
question much study. I have been busy and have not investigated it. 
That was one of the first questions that entered my mind in the con- 
sideration of this subject. .Of course, under this bill, if it goes 
through, the Government will not be called upon to use any of the 
reclamation fund for the purpose of reclaiming any of the lands in 
these districts, that fund would still remain for the purposes for which 
it was created. That might be urged as a reason why private parties 
should irrigate or reclaim their own lands with their own capital; 
that is, that the fund that is provided for the irrigation of public 
lands shall only be used for that purpose. 

Senator Works. You say it would not involve the use of any Gov- 
ernment money. That would be so if the Government would not 
be called upon to make good its guarantee. 

Mr. Gillett. I am speaking of the reclamation fund money. Now, 
on this constitutional question I will say this: This is a very serious 
question. The United States Government in 1850, as we all know, 
gave to the States the swamp and overflow lands in the States for 
the purpose of reclamation, the intention being when that grant was 
made that something would be done by the States for the purpose of 
declaiming those lands and making them subject to cultivation. 
Well, a very small portion of these lands — I think there were some 
77,000,000 or more transferred — has been reclaimed. The great 
majority of our overflow lands are to-day in practically the same 
condition that they were in when the act was passed in 1850. The 
Government which had control of all these lands and might have 
diked and reclaimed them and sold them, has parted with the title. 
That is true of a great deal of our arid lands in the West. People 
have taken them up under the homestead act, desert land act, and 
under the preemption act, the Government having in mind all the 
time the cultivation of these lands and using them for homes, but 
they have not been cultivated and have not been used for homes, 
and now the title is out of the Government. Now, the question arises, 
it being the policy of the Government to dispose of these lands for 
the purpose of settling them, can the Government, still following 
out that policy, assist the owners of the lands in any way to reclaim 
them in the doing of that work which the Government could have 
done if it had not parted with the lands and is it a good policy 
for the Government to do that? I suppose the Government would 
undoubtedly have the power to appropriate money to improve our 
big rivers, like the Sacramenta River in California and the big rivers 
in the East where there is a large amount oi overflow Imds^ in aid 



GOVEKNMENT AID THBOUGH DISTBICT ORGANIZATIONS. 121 

of navigation, by improving the channels. It does do that to-day. 
But here are great tracts of land that the Government did own but 
has now disposed of for practically nothing, always having in mind 
that those lands were to be cultivated and used by the people on 
which to build homes, to raise those products which the people of 
the country need. 

Now, we find those who own the land can not do that without 
assistance. Thev are anxious to reclaim and cultivate the land and 
want to go ahead and do it. If they can do it then they will accom- 
plish that which is of great importance to the State and Nation and 
do what the Government wanted them to do in the first place and 
what the Government could and would have done had it not given 
away and disposed of these very valuable lands. 

Now, there are two sections of the Constitution that might be 
considered in this connection. One is the general welfare clause. 
That is broad in its meaning and broad in its terms. I know that 
when it has been construed by the courts in defining the power of 
the Federal Government, it has been quite liberally construed. It 
seemed to me that these 77,000,000 acres of land should be reclaimed 
and made productive, and when reclaimed they will be the best lands 
we have. They are capable of supporting a great population and 
adding greatly to the prosperity and wealth of the country, if prop- 
erly developed. The same is true of the great arid regions of the 
West. We have millions of acres of land that is unprofitable and 
unproductive. Nobody lives on it but, with some assistance, all those 
lands might be brougnt into a state of productivity and result in 
adding to the taxable wealth and prosperity of the country. So that 
it might be that under the general welfare clause of the Constitution 
we have sufficient authority for this work. It seems to be sufficiently 
broad to cover it. 

But we have another section of the Constitution, which, in my 
judgment, gives Congress the power and authority necessary — Con- 
gress, under that section, has power to dispose of and make rules 
and regulations respecting the property of the Government. It does 
not define or even attempt to limit in what way Congress shall dis- 
pose of the property of the Government, or for what purpose. That 
is left entirely to the discretion of Congress and its acts in that be- 
half can not be reviewed or annulled by any branch of the Govern- 
ment except through the veto power of the President. There are 
numerous instances in the past in which Congress has made dona- 
tions of the Government's property and loaned its credit. If I re- 
member correctly, the Government loaned a large sum of money ta 
the city of New Orleans at the time it held an -exposition to assist 
it in meeting its expenses and paying its debts. Also when St. Louis 
liad its exposition I believe Congress passed a bill authorizing a 
loan of about $6,000,000 to that city, which was secured by the gate 
receipts. In many ways, Congress has made donations and ex- 
tended its credit in the carrying out of projects of this kind, because 
it considered it was for the general welfare and for the public 
good. 

Congress had the undoubted power to dispose of the property of 
the Government and for this reason can not only guarantee interest 
on bonds but can loan money direct. It seems to me that on the 



122 GOVERNMENT AID THROUGH DISTRICT ORGANIZATIONS. 

same theory and for the same reason that the Government can. estab- 
lish banks or a system of rural credits that it can grant the aid pro- 
vided for in this bill. The purpose of the rural credit is to loan 
money to farmers at low rates of interest. You do not loan to every- 
body, but only to a certain class of people. And why? To build up 
and develop the great agricultural interests of the country, and 
thereby add wealth to the Nation and increase its homes. Now, 
if the Government has the power to lend its money for purposes such 
us that, and no one doubts it, w T hy has it not the power to lend it or 
to extend its credit to municipal corporations, because the reclama- 
tions districts are municipal corporations, having in mind the set- 
tlement, development, and improvement of large tracts of arid, 
swamp, and overflow lands? Of course, the security will be good, 
because the bonds can provide that the Government shall have a first 
Hen on this land to talte care of whatever interest the Government 
may advance. 

ft certainly would give credit and standing to these districts if 
they had the guarantee of the Government back of them. Under 
the jurisdiction of the Secretary of the Interior and his engineers, 
probably no enterprise of this kind would be started until it was care- 
fully investigated, and therefore the securities would be readily sold 
and the people would have confidence in the scheme, which would add 
to the wealth of the Nation. The Government would not stand any 
chance of losing money on it; it would simply advance money to 
develop the property which in the first instance it would have de- 
veloped itself if it had not parted with it, on the theory that it is 
for the general welfare of the country. 

Senator Works. Well, Governor, that seems very plausible, but 

Mr. Gillett (interposing). Well, I am just giving you my ideas. 
I am not stating it as an absolute proposition. 

Senator Works. That is very plausible, but I think it is entirely 
fallacious, and for this reason: Suppose we take the conditions in 
California and apply your reasoning to one of our large Mexican 
ranches that we used to have in California, though we have not many 
of them left now. It would undoubtedly be to the public interest 
to have those ranches cut up into smaller tracts, irrigated, and de- 
veloped for the public good and public welfare, but you do not 
think that the Government could loan money to a private corporation 
for the purpose of doing that development work on the theory that 
it w r ould be in the public interest? 

Mr. Gillett. No ; I do not say it could be done in that instance. 

Senator Works. But I am trying to illustrate the extent to which 
your argument would necessarily carry you. 

Mr. Gillett. No. The point I am contending for is this: I am not 
giving it as my opinion at all that the bill is necessarily constitu- 
tional, because that is one of the great big questions we have to con- 
side^ but when I look back and see the donations that the Govern- 
ment has made in the past and the purposes for which it has dis- 
posed of the Government's property and study the power of Con- 
gress under the Constitution in such matters, I am firmly impressed 
with the belief that Congress 1ip.s the power to dispose of the prop- 
erty of this Nation in whatsoever way it seems best in the public 
interest. The Constitution does not say how it shall dispose of the 
property of the Government or attempt to dfcftufc lot tkYvsX ^\h^«s&&* 



GOVERNMENT AID THROUGH DISTRICT ORGANIZATIONS. 123 

I think in this country of ours where conditions are constantly 
changing and new conditions are arising, that Congress must have 
the power and authority to meet the exigencies of the situation as 
they arise and perform the acts that are for the general welfare of 
the people as it appears at that time. 

Senator Works. Now, are you including money in your designa- 
tion of property? 

Mr. Gujjctt. Yes, sir. 

Senator Works, iou hold, I presume, that the Government can 
dispose of its money in any way that it thinks proper for the public 
interest? 

Mr. Gillett. Yes; if it is in the interest of the public welfare, 
Congress has that power, and it has not been limited unless it is lim- 
ited by implication. There has never been any limitation in lan- 
guage. It has gone so far in the exercise of that power as to give away 
thousands and thousands of dollars of property and millions and 
millions of acres of land. Now, if it can exercise this power to the 
extent of giving away millions of acres of public domain, why can 
not it exercise that power to the extent of aiding those people to 
whom it has granted the public domain, in developing the property 
as the Government intenaed it should be developed when it gave it 
away, when the Government has fully protected itself in what it does, 
so as not to lose anything. 

Now, there might be some objection the Government giving some- 
thing away and not receiving anything from it, but where the Gov- 
ernment only advances its credit for the purpose of carrying on what 
we all concede to be one of the greatest enterprises, one of the greatest 
public works of the country, and not suffer any loss, it seems to me 
that would not be an abuse on the part of Congress of the govern- 
mental powers. I would not expect the Government to go into any 
industrial matter, although, of course, we grant subsidies to the ships 
on the theory that we can use them in time of war and for the purpose 
of carrying the mails. 

Senator Catron. The trouble is that we have not got it up to that 
point. We have not been giving much subsidy to ships. 

Mr. Gillett. I am talking about the power to do it. A Govern- 
ment which meets the needs of the people has got to expand to meet 
the various conditions as they arise.. Our Constitution is not a large 
one, but it has always been extended to meet the exigencies as they 
arise. When it was first thought that we did not have the authority 
to establish a national bank, I believe that was one of the first cases 
in which that question was raised, but they extended the Constitution 
and declared that we did have a right to do it. That question arose 
in the McCulloch case, in which Judge Marshall rendered his well- 
known opinion. They have always found some way of meeting these 
great questions when they arose. 

Now, it might be that there are some districts in which the Gov- 
ernment owns a certain portion of the land, and then you might put 
it on the ground that it is constitutional because it is a development 
of lands in which the Government is interested. I am just suggesting 
these thoughts as they come to me as grounds upon which it might j 
be held that it was constitutional. 

Senator Works. You have advanced ttvfc \dft& tJwak \Jafc, Ofcrc^cwsassiX* 
should be helpful to the people who ars mtax\aSK&%to ^rnAss^^ 
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arid lands, and I entirely sympathize with you in that view. I think 
one of the grave weaknesses of the Reclamation Service is that they 
are rendering absolutely no help to the individual settler on these aria 
lands. They build these large projects which cost a lot of money 
and they expect the settler to pay for it all, and frequently the 
settlers are not able to do it. 

That, I think, was the principal reason for extending the law for 
the irrigation of private lands in connection with the public lands. 
If the Government, as a part of this scheme for the development 
of the public lands, had made some provision for helping the poor 
fellow who went upon these lands to get along for the first few years 
until he got a start we would have accomplished something under 
the Reclamation Service, but we have accomplished mighty little as 
it is. 

Mr. Gillett. But that is the great trouble. People have gone there 
with small means, undertaking a contract that they can not fulfill, 
and they have starved out there. 

Senator Works. But a good many of them have been induced to go 
on these lands through false pretenses. Let me illustrate by what is 
called the Yuma project, in Arizona. The estimate of the cost to the 
pettier was something like $40 or $45 an acre in the first place. The 
settlers took up these lands with the understanding that it was to 
cost $40 or $45 per acre according to the estimate made by the Gov- 
ernment. The last time I heard about it the cost had run up to $107 
an acre, which is more money than the land is worth. 

Mr. Gillett. Yes, sir; that is the trouble. 
• Senator Works. Now, that has been the trouble with a good many 
of these projects, and they are breaking down of their own weight.— 
The result of it is that additional legislation has become necessary to— 
take in private lands. I think that legislation came from that very — 
trouble. Now, the courts have upheld the irrigation of private land^ 
in connection with the public lands, which I think can be justified. 

Mr. Gillett. I do not think there is any doubt about the justifica— 
tion of that. 

Senator Works. Because that is one means of enabling the Govern- 
ment to irrigate and dispose of its own lands. 

Mr. Gillett. Yes, sir. 

Senator Works. But I have never been able to convince myself 
that the Government has any right to expend its money in building 
up these projects purely and solely for the purpose of irrigating 

Srivate lands. I think it is a misuse of public money. It has been 
one without any direct authorization by Congress by the Reclama- 
tion Service. It has prevented the reclamation and irrigation of the 
public lands, for instance, in the case that I mentioned to you a while 
ago. There is no money to reclaim those public lands, because the 
money has been expended for the purpose of reclaiming and irri- 
gating private lands often owned by private individuals in large 
tracts. I think, to be quite frank with you about it, that the Reclama- 
tion Service needs an overhauling, and it has got to come before very 

lon £- 

Mr. Gillett. I think that this question of reclaiming our arid 
lands and swamp and overflow lands is becoming such a grave ques- 
tion that it has got to be settled, and proYrabty \yv the settling of it 
£us overhauling may come. 



GOVERNMENT AID THROUGH DISTRICT ORGANIZATIONS. 



126 



Now, take the situation in the Sacramento Valley. There are 
thousands and thousands of acres in that valley under private own- 
ership upon which very little is raised. They wait for a few drops 
of rain to take care of the crops. If it comes they raise a crop, but 
if it does not come they do not There are millions of cubic feet 
of water that has been running down that valley from year to year 
which could be stored very well. They could put in the district an 
irrigation system to store a large amount of water and carry it by 
ditches and canals and make the country a very productive country, 
but that will never be done unless it is done as a whole and done 
undedr the direction of some competent engineer or some competent 
authority. It has been talked about for some time, but the people 
around there have not gotten anything together: they have not any 
hope of doing anything; they see the lands remaining idle for years 
and unproductive unless something is done to bring about a proper 
reclamation of that valley. 

That is true in the San Joaquin Valley and the Willamette Valley ; 
that is true in eastern Oregon and eastern Washington ; that is true 
in Idaho and in all the West. There are great tracts of country of 
that kind that will be taken care of some day, but I think they will 
have to be taken care of by the Government, or at least the Govern- 
ment will have to take a hand in it. 

Senator Works. I have been very much surprised that those proj- 
ects have not been taken up by private capital. Under proper 
managemeint it ought to be a profitable investment. 

Mr. Gillett. They tried to reclaim a lot of land adjoining the 
Sacramento in California. A great many people went out there 
and bought up great tracts of land. The f> per cent bonds were 
selling for 92 and 93, and finally they went down to 30 and 35, and 
everybody nearly collapsed. Of course, they got back to about 75 
or 76 again; but if it had not been for the fact that those people had 
means to go ahead the whole thing would have fallen flat — not be- 
cause the land is not rich, because it is the finest land in the world — 
but if they had not had the money or credit to do it they would have 
fallen through. 

Senator Jones. Is not one great reason for so many of these fail- 
ures, with reference to irrigation works, that the returns come in so 
slowly? 

Mr. Gillett. That is the trouble. 

Senator Jones. Now, for instance, in the Yakima country we had 
a proposition known as the Sunnysidc Canal. That was put in in 
1802. I think it was opened up by a subsidiary company of the 
Northern Pacific Railroad. Every odd section belonged to the 
Northern Pacific. That was disposed of to this subsidiary company 
on the most reasonable terms that could be imagined, and they put 
in the canal and sold their water rights at $25 an acre, and they 
sold their land at $5 an acre. In other words, a man could get the 
land and the water right for $30 an acre. Well, there are about 
sixty or seventy thousand acres in that. There is a great deal of 
that land yet that has not been reclaimed and put under irrigation, 
even under the most favorable circumstances. Well, even though the 
land and the water rights were sold so low. the settlers could not pay 
even that, because a man who went there did not hav* &vwtJ\v\^*aA 
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all he could do was to try to dig a- living out of the land for a few 
years. The company went into the hands of a receiver and was 
afterwards reorganized, and finally the Government took it over as a 
part of the national development system. 

I think that. illustrates very clearly one of the fundamental rea- 
sons why private capital can not afford to go into these enterprises. 

Mr. Gillett. Well, they are afraid to go in. 

Senator Jones. Well, the returns come in so slowly. 

Mr. Gillett. That is true. 

Senator Jones. They want to get some returns for their money. 
They can not get if it the settlers can not get it out of the land over 
and above the cost of living there. 

Mr. Gillett. There are three classes of lands. First, the lands 
owned entirely by the Government which the Government would 
clearly have the right to reclaim. 

Then, there is the second class of lands ? those owned partly by 
the Government and partly by private parties. I think that kind of 
a proposition could be handled by the Government, because the 
Government would be working out its own lands. 

Then, the third class comprises lands now in the ownership of pri- 
vate parties. That class is found in our overflow lands and in the 
lands which have been purchased from the States under homestead, 
desert, and preemption laws and by laying scrip on them. 

Now, these lands have all got to be reclaimed some day, and it is 
very important to the West that they should be reclaimed as rapidly 
as possible, and they ought to be. Those who have made a success 
of it are those living upon the banks of streams where the water is 
easy to get, but w r hen they live back from the streams, and have to 
go to the mountains for water, and have to build reservoirs and long 
canals to bring the water down before it can be used upon the land, 
then the question of great expense and engineering arises, and the 

Sroblem becomes a difficult one. If a project can be properly 
nanced, so that the people will know that it is safe to invest, and a 
man can go in there knowing that he will have a chance to £jet 
started and build a home, we will meet with success, otherwise we will 
have the same failures that we have had in the past. 

Senator Jones. Capital does not care how long the principal is 
invested so that it gets its annual return. 

Mr. Gillett. Yes; the interest. It ought to be fixed so that the 
land will pay the interest and pay off the indebtedness. That should 
be done through cultivation of the lands. Whether this bill will do 
it or not. I do not know. There has got to be some legislation to do it 
or that land will never be reclaimed. 

I believe Mr. Curry, of California, has introduced a bill of that 
kind in the House. That bill provides for the reclamation of the 
Sacramento and San Joaquin Valleys, the Government to bear one- 
third of the expense, the State one-third, and the property holders 
one-third. 

Senator Works. To what extent, Governor, has the State of Cali- 
fornia gone in later legislation toward improving the credit of these 
irrigation bonds? 

Mr. Gillett. We have passed laws that savings banks can accept 
them, and that has helped out some. 
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Senator Works. Why should not the State of California guar- 
antee the interest on these bonds rather than the National Gov- 
ernment ? 

Mr. Gillett. Well, I will tell you. We have a provision in our 
constitution, Senator, that the State can not loan its credit or make 
a gift to any corporation, municipality, or any individual. I think 
you will find that provision in every State constitution. 

Senator Works. It is a pretty good provision. 

Mr. Gillett. Yes; it is a pretty good provision. I found it so 
when I was governor of California. It is a very good provision. 
That provision does not exist in the National Constitution. Our 
Constitution is very broad when it gives to Congress the right to 
handle and manage all theproperty of the Government. It seems to 
me it is a question for Congress to determine as to whether the 
country generally would be benefited, whether the people would be 
benefited, and whether it is good policy. 

Senator Catron. If you open that door, where would the thing 
end ? Where would the limit be? 

Mr. Gillett. The limit would have to rest in the sound judgment 
of Congress in only extending it in instances where it was for the 
public welfare and general good. 

Senator Catron. Sometimes Congress might not have sound judg- 
ment. 

Mr. Gillett. Then if Congress should reach beyond that and do 
something that ought not to be done we have the courts to remedy it. 

Senator Jones. Or Congress could repeal it. 

Mr. Gillett. Yes ; Congress could repeal it. 

Senator Catron. But ir it is unconstitutional 

Mr. Gillett (interposing). If it is unconstitutional, then the 
courts can remedy it. If it is not unconstitutional, then it is in the 
power of Congress. 

Senator Catron. If you ask us to pass an act, you are going on 
the theory that it is constitutional? 

Mr. Gillett. Certainly; but if Congress has made a mistake, 
Congress can remedy it by repealing the act. But Congress has got 
to be depended on, as long as this Government and the present Con- 
stitution stands, to handle the property of this Government and 
dispose of it to provide for the general welfare and national defense. 
We are going to have continually new questions arising which have 
got to be met and decided, and Congress should not dodge a question 
because it is fearful that something will arise later on, or because 
they are doing something that a future Congress might think that 
thev ought not to do. 

Senator Jones. If you go on that assumption, we will never do 
anything. 

Mr. Gillett. Yes ; that is right. On that theory we would never 
do anything. We have got to assume that Congress is going to act 

Sroperly. Congress has got to take hold of the affairs of this great 
fation with the powers tnat the Constitution has vested in it when 
big questions like this come up. 

Senator Works. Governor, I wonder if you quite appreciate what 
the temptation to use the money of the National Government is at 
the present time, and to what extent Congress is going or \tva^oge« 
to go in improvements that ought to be ma&fcYvy V)cvfc^\»Xfc8>. 
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Mr. Gillett. I know it is going a long way. 

Senator Works. That temptation is always with us. If you open 
the door as you propose, then, as the Senator from New Mexico 
suggests, there will be no end to this thing. 

Mr. Gillett. Oh, there will never be an end, as long as this Gov- 
ernment stands, when people will come here and ask for legislation 
in which the Government will be asked to assist the public, and the 
Government is going to assist. It is only a question of whether or 
not the matter proposed is safe and fair, whether it is for the public 
benefit or the public good. Now, if all the arid lands in this country 
could be reclaimed without loss to the Government, and if all the 
millions and millions of acres of swamp and overflow lands in this 
country could be reclaimed and made profitable so that the people 
could settle and make their homes on them, why, Congress would have 
accomplished one great thing for this Nation. 

Senator Works. Yes; but if we go on in the road we are now trav- 
eling as rapidly as we are going or proposing to go at the present 
time, it will not be very long before there will be absolutely no line 
of division between the States and the National Government. We 
will absolutely destroy the sovereignty of the States. 

Mr. Gillett. I will tell you, Senator. I am inclined to believe, 
whether we wish it or not — and I am a pretty good man in defending 
a State in its rights — that the time is fast approaching when this 
Nation is going to be a great central Government, with wonderfuL 
powers exercised in every part of it, and a State will not be much, 
more than a precinct. I find that a great many of those who a few 
3'ears ago were the strongest for State sovereignty are forgetting ifc 
altogether and are reaching out to give to this Government greater 
and greaterpower. 

Senator Works. Yes; and they are selling the sovereignty of their 
States for money. Whenever there is an opportunity to get money 
out of the National Government to make improvements that the 
States should make, then they are perfectly willing to give up their 
sovereignty in that respect in order to get the money out of the 
Federal Treasury. That is the greatest danger. 

Mr. Gillett. Well, the drift is that way. It is growing all the 
time. The opinions that men had 40 or 50 years ago, opinions that 
men fought and died for, are now being forgotten by the new blood 
in this country and the new way of doing things. 

I think we are going to have a great centralized Government, and 
the more power it gets the stronger and greater it will grow. We are 
drifting to it rapidly. 

Senator Works. Whenever the people of this country reach that 
conclusion they ought, in fairness, to change the Constitution of the 
United States and make it a centralized Government, and not do it 
by violating the Constitution. 

Mr. Gillett. That is what they will do when they get that full 
and complete power. I see that Brazil a few days ago called a con- 
stitutional convention for the purpose of amending its constitution, 
because they say it is obselete and does not meet the present condi- 
tions, and their constitution is a copy of ours. 

I am £oing to look up this constitutional question. 
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Senator Works. I do not think you will find very much in the way 
of a direct decision on the subject, Governor. I do not think there 
has ever been a proposition that has ever gone quite this far before. 

Mr. Gillett. No. I have not studied the question before, but I 
am going to study it, since this question has arisen. 

Senator Catron. I am inclined to think that if the bill was limited 
entirely to the public domain the Government might do something in 
the way of aiding irrigation on that public domain in order to dis- 
pose of the lands, because it has the authority under the clause of the 
Constitution to which you refer to make all rules and regulations in 
that regard. Under that clause the rules and regulations would 
enable the Government to dispose of the lands, but I do not see how 
you can go in and help private individuals. That very clause would 
probably limit the Government to the use of that power in regard 
to public lands and exclude all property except that of the United 
States. 

Mr. Gillett. Well, suppose part of the land was owned by private 
parties ? 

Senator Catron. I do not think you can skip over and take in a 
part, because if you can take a part you can take it all. Under that 
theory you could exclude entirely Government property. I think it 
could be limited, and I am inclined to think the Constitution would 
authorize something of that kind. Whether the provisions in this 
bill would authorize it or not I do not know, because that would be 
guaranteeing to a private person. I think if they would enter into 
an agreement with the United States whereby after the water was 
on the lands the Government could sell the water or sell the land 
with the water at a given price, that would be constitutional, but I 
do not believe you could go to the extent of helping the outsider. 
They are doing it in this irrigation-project work to a great extent. 

Referring to what Senator Works said a while ago, we have a 
worse proposition in New Mexico than he has in California, except 
that the cost will not run up so high. That is in the Elephant Butte 

Sroject, where the provision is that 68,000 feet shall be given to the 
lepublic of Mexico, and our people will bear the cost of it. That is 
to sav, we are to build our dam for the benefit of Mexico. The Texas 
people do not have to do anything, though, of course, they will 
have to pay their part of the cost down there. But we will have to 
pay for the 68,000 acre-feet that will be given to Mexico. The 
Government will have to go ahead and make an appropriation of the 
water under our laws. They have appropriated all the water of the 
Rio Grande, and they are now going around advising the people not 
to take any water because it will interfere with the water in the 
Elephant Butte dam. About 99 per cent of the subsidiary streams 
are above that. 

Mr. Gillett. Is the Government doing any reclamation work in 
Texas? 

Senator Catron. Oh, no ; not a particle. 

Senator Works. I think they have one dam in Texas. That was 
stated yesterday. I think it was to irrigate only a part of the land. 

Senator Catron. They might do it on some fort or reservation. 

Mr. Rice. You mean the El Paso project? 

35734—16 9 
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Senator Catron. They are proposing to do that by irrigation from 
this project in New Mexico. 

Mr. Rice. Oh, that is the land in Texas, is it not? 

Senator Catron. Yes; but those people who get the use of the 
water will have to pay their pro rata. 

Mr. Rice. Everybody will have to do that. There is no reclama- 
tion project anywhere where they do not do it. 

Senator Catron. But Mexico does not do it and she gets 68,000 
feet of it. 

Mr. Gillett. You mean that this Congress passed a law providing 
that 08,000 feet should be given to Mexico ? 

Senator Catron. Oh, yes ; that is under a treaty. 

Senator Works. That was on the theory that the Mexican Govern- 
ment was entitled to a part of the waters of the Rio Grande because 
it is a boundary stream. 

Senator Catron. Of course, the money that is put into the Ele- 

f)hant Butte dam is money that arises from the sale of Government 
and which the Government has set apart for the purpose of im- 
proving the lands of the country where the sales were made. 

The Acting Chairman. Have you any more witnesses, Mr. Rice? 

Mr. Rice. No, sir ; there is no one else. 

There is a statement by Mr. Ross that I would like to have incor- 
porated in the record. He is representing the Union Pacific. 

The Acting Chairman. That will be incorporated. Also a letter 
from Hon. O. N. McArthur, a Representative from the State of 
Oregon. 

(The statement of Mr. Ross referred to is here printed in full as 
follows:) 

BY CHARLES P. ROMS, ENGINEER ON SPECIAL WORK, UNION PACIFIC RAILROAD, 

OMAHA, NEBR. 

Gentlemen of the Committee on Irrigation and Reclamation of Arid Lands, 
at the request of the chairman of the Western States Reclamation Conference, 
the president of the Union Pacific Railroad requested me to attend the confer- 
ence to be held in Washington the 25th day of March, and to represent the 
Union Pacific Railroad and the Oregon Short Line Railroad at that conference. 

I was appointed by the governor of the State of Nebraska to represent the 
State at the International Irrigation Congress, which met in California October 
13 to 21, 1915, and at that conference I was qualified to act as executive com- 
mitteeman for the State of Nebraska, and in that capacity I represent the State 
of Nebraska here. 

Of the two bills presented at that conference, one, S. 1022, introduced in the 
Senate of the United States, December 13, 1915, by Senator Jones, of Wash- 
ington, entitled "An act relating to the reclamation of arid, semlarid, swamp, 
and overflow lands through district organizations and authorizing Government 
aid therefor " ; and, second, II. R. 12365, introduced by Representative Smith of 
Idaho on February 2G, 1915, entitled "A bill to promote the reclamation of arid 
lands " ; it is my desire to contribute toward the support of these two measures. 

I recognize that the members of the Senate Committee on Irrigation ana 
Reclamation of Arid Lands are all from States in which successful agriculture 
is largely dependent upon irrigation, and that the Senators present no doubt 
fare more familiar with the proposed measures and with the possible results 
which may be obtained if these become laws than I am. 

I have listened attentively to the presentation that has been made here by dif- 
ferent delegates of this conference and to the questions which have been asked 
them by the Senators. I do not think that I can add very much to what you 
gentlemen know of this subject, but I note that several of the Senators have 
indicated thnt an enactment similar to that of the .lones bill would be uu- 
constitutionah This view point may or may not be eom^fetewV Ywrt. \a one which 
is very conveniently raised on a great many occasions. 
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With reference to a large number of the measures which relate to the re- 
demption or disposition of the public domain, the control and conservation of 
the national resources, the same question has been raised. It is just as com- 
petent to say that the Reclamation Service, with its entire fabric which we all 
recognize as having accomplished a wonderfully useful work, can be classed as 
unconstitutional, yet the expenditure of one hundred million dollars toward 
the redemption of the arid public domain would not have been made without 
some provision of this kind. No doubt a large number of the measures that are 
advocated by the Senators here present meet the same objection. 

I would say that many of the railroads of the western part of the United 
States, whose lines extend through the arid public domain are very much inter- 
ested in the development of irrigation interests. Their desires are selfish ones 
in that they wish to make dividends on their investment, and are looking toward 
the development of the country as a whole to produce that end. The question 
of the redemption of the arid domain and reclamation of swamp and overflow 
land relates to a larger area and means better land with better returns from 
farming than is now found in the New England States, including New York 
and Pennsylvania. 

The Union Pacific and the Oregon Short Line are trying to act jointly with 
the people, and are spending money in various ways to develop the land in their 
territory with this end in view. 

I am satisfied that the objections raised regarding the constitutionality of 
the Jones bill will disappear with more careful thought by this committee. 

While the Jones bill does not confirm to the laws of all of the States, I am 
satisfied that the measure is one that will assist in making the laws more 
uniform, and I am satisfied that it is one which the law of the State of Nebraska 
can be so modified as to conform with its requirements. 

Under the laws of the State of Nebraska, districts are formed from lands that 
are contiguous which may be irrigated by one system of irrigation, and bonds 
may be issued which are virtually first mortgages on the land which can be 
directly benefited by irrigation. The districts are public rather than municipal 
corporations. The bonds run 20 years and bear 6 per cent semiannual interest 
The first district irrigation law was passed in 1805. It was quite similar to the 
irrigation district law of California. The organfzation of the district provides 
for the election of officers. The assessment is made directly upon the lands 
which are benefited, and the county treasurer of the counties In which the Irri- 
gated land is located collects the taxes to pay the interest and the sinking fund 
as provided. 

I am satisfied that If the Jones bill Is enacted that our laws can be modified 
without great objection to enable the districts to avail themselves of Its benefits. 

The question was raised of the lands under the district being in the hands of 
private owners. Several of the canals of the Pathfinder project of the Recla- 
mation Service extend into the State of Nebraska, both on the north side and 
on the south side of the North Platte River. A portion of the area of these 
canals on the north side of the North Platte River has not yet been completed. 
The Senators, on investigation, will find that the Department of the Interior 
advocates the method of handling these irrigated areas under the irrigation 
district laws of the States within the boundaries of the reclamation projects. 

At the meeting of the 1915 Legislature of the State of Nebraska an enact- 
ment was passed conforming to this method which met with the approval of 
the Department of the Interior. 

The object to be obtained by the guaranty of the payment of the Interest is 
to enable the bonds to be sold at something near par value. Two of the irri- 
gation districts organized in the State of Nebraska which came directly under 
my knowledge as an engineer, viz, the farmers' irrigation district in Lincoln 
County and the alfalfa irrigation district in Keith County, have fortunately 
been able to weather the period .that attends the building of all of these enter- 
prises in which the farmer is making his improvements and subduing the soil, 
extending over a period of three or four years, in which the returns from the 
land do not pay the necessary expenses incurred. The alfalfa Irrigation dis- 
trict failed to sell the bonds which were voted to build its canals and structures. 
The bonds were advertised and were finally sold to those connected with the 
enterprise and to a contractor. The equivalent cash value received for the 
bonds was about 75 cents on the dollar. 

Under the irrigation laws of the State of Nebraska we are allowed to con- 
demn irrigation works already in operation tmOi to ^xocfcfe& ^\\>dl Xkfe \a«»»sg&r 
went of the areas as provided by the law. 
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We hope that the Senators will find this measure one which can be enacted. 
Without some provision of this kind it is found impossible to sell bonds on 
enterprises where the issue amounts to a mortgage of less than $20 per acre 
on land where the returns warrant values of $150 to $200 per acre. 

(The letter of Representative McArthur above referred to is here 
printed in full, as follows:) 

Hourk of Representatives, 
Washington, D. C, March 28, 1916. 
Hon. Marcus A. Smith, 

Chairman Committee on Irrigation and Reclamation of Arid Lands, 

United States Senate. 

My Dear Senator: I wish to advise that I am strongly in favor of the 
principles contained in Senate bill 1922, which is now under discussion before 
your committee. 

This bill, if enacted into law, will make the reclamation of large projects 
possible in the western arid-land States and the southern and middle western 
swamp or overflow land States which can not now be reclaimed by the United 
States Reclamation Service on account of the lack of funds. In addition, the 
requirements of the Secretary of the Interior under this bill would have the 
effect of securing uniform irrigation and drainage district laws throughout the 
Nation, and would in this manner stabilize the securities offered by these 
municipalities. In addition, the selling price of the bonds would be at par or 
at a premium in addition to offering a lower interest rate to the residents -and 
all prospective entrymen of Government land contained in these districts. 
The guaranty by the Government of the interest on the bonds, especially 
during the construction and early development period, would tide the farmers 
t>n these arid or overflow lands over the period when they most need assistance, 
after which they would be self-sustaining and the bonds amply secured by the 
Improved lands. 

The Government would be secured by the district laws in force in the various 
States, which are backed by the taxing power of the States in the same manner 
as a school district or other public-improvement district. 

This legislation is along the same lines as farm-land loans and other rural 
assistance offered, as rural credits, and should be classed as such. 
Very respectfully, 

C. N. McArthur. 

The Acting Chairman. If no one else desires to be heard, the 
committee will now adjourn. 

(Thereupon, at 12.15 o'clock, the committee adjourned to meet at 
the call of the chairman.) 
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